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MICHAEL  T.  LANNERS, 

Appellant, 
v. 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


THE  ATCHISON,  TOPEKA  AND  SANTA' FE 
RAILWAY  COMPANY,  a  corporation*, 

Appellee. 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  an  employee  of  defendant,  instituted  an 
action  to  recover  damages  for  personal  injuries  alleged,  to 
have  been  sustained  by  him  when  he  was  assaulted  by  another 
of  defendant's  employees.   On  defendant's  motion  the  com- 
plaint was  dismissed  on  the  ground  that  it  failed  to  state 
a  cause  of  action.   Plaintiff  appeals. 

The  complaint,  consisting  of  one  count,  contains 
seven  paragraphs.   The  first  and  second  paragraphs  allege 
in  substance  that  defendant,  a  Kansas  corporation,  operated 
a  railroad  system  as  a  common  carrier  of  freight  and  passengers 
for  hire,  extending  into,  through,  and  between  various  States 
of  the  Union;  that  it  maintained  one  of  its  principal  places 
of  business  in  the  City  of  Chicago,  Cook  County,  Illinois, 
where  the  plaintiff  resides;  that  defendant  was  engaged  in 
the  business  of  commerce  in,  through,  and  between  the 
several  States  of  the  United  States  as  a ( common  carrier  by 
railroad  for  a  long  time  prior  to  May  25 ,    19^5;  that  all  or 
a  substantial  part  of  plaintiff's  duties  for  defendant  were 
in  furtherance  of  defendant's  business  of  interstate^ 
commerce,  and  that  at  the  time  plaintiff  was  injured,  on 
May  25,  19^5»  defendant  was  engaged  in  the  business  of 
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interstate  commerce  and  plaintiff  was  in  its  employ  in 

furtherance  of  its  business. 

The  third  paragraph  reads  as  follows: 
"Plaintiff  further  alleges  that  on  or  about  the 
25th  day  of  1-lay,  19^5*  while  he  was  engaged  in  the  course 
of  his  duties  for  said  defendant  at  tie  18th  Street  Yards 
in  Chicago,  Illinois,  as  engine  foreman,  and  at  about  four 
P.M.  of  said  day,  he  was  caused  to  be  suddenly,  forcibly 
and  viciously  assaulted,  without  provocation,  by  J.  C-.  _ 
Chulcas,  who  was  one  of  defendant's  servants  and  agents, 
acting  within  the  course  and  scope  of  his  employment,  and 
who  was  a  member  of  said  crew,  working  as  a  switchman;  and 
that  the  said  attack  upon  plaintiff  and  the  assault  hereto- 
fore was  unjustified  and  unwarranted,  and  arose  out  of  and 
by  reason  of  the  employment  of  the  plaintiff  and  the  said 
J.  G-.  Chulcas,  by  the  said  defendant;  that  the  said  defendant 
negligently,  carelessly,  wrongfully  and  unlawfully,  and  in 
violation  of  the  Federal  Employers'  Liability  Act,  employed 
the  said  J.  C-.  Chulcas,  and  continued  to  keep  the  said  J.  C-, 
Chulcas  in  its  said  employment,  when  defendant  knew,  or  in 
the  exercise  of  ordinary  and  reasonable  care,  should  have 
known  of  his  vicious  and  dangerous  propensities,  and  that 
he  was  generally  unsuited  and  incompetent  to  perform  the 
duties  of  a  railroad  switchman. " 

The  remaining  paragraphs  of  the  complaint  relate 
to  the  injuries  suffered  "oy   the  plaintiff  and  the  damages 
claimed. 
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As  grounds  for  reversal,  the  plaintiff  urges  (a) 

that  the  trial  court's  order  of  dismissal  was  erroneous 

K 

in  that  the  complaint  alleges  that  Chukas  was  acting  within 

the  scope  of  his  employment  at  the  time  plaintiff  was 
injured}  (b)  that  the  court  erred  in  dismissing  the  complaint 
x/hen  the  complaint  alleges  that  the  defendant  knew  or  should 
have  known  of  the  dangerous  and  vicious  propensitie s  of  said 
Chulcas  who  brought  about  plaintiff's  injuries,  and  that 
defendant  was  negligent  in  retaining  the  said  Chukas  in  its 
employ  after  it  had  received  notice  and  actual  knowledge 
of  his  vicious  and  dangerous  propensities. 

In  the  recent  case  of  Tatham  v.  Wabash  R,  Co.. , 
3^3  111.  App.  221,  the  complaint  contained  similar  allega- 
tions, though  more  specific  than  those  in  the  complaint  in^ 
the  present  case.   There  a  motion  to  dismiss  the_  complaint, 
because  it  was  substantially  insufficient  in  lax<r,  was  sus- 
tained.  In  support  of  its  motion  to  dismiss  the  defendant 
asserted,  "that  there  was  no  liability  under  the  Federal 
Employers'  Liability  Act  on  a  railroad  employer  for  the  acts 
of  its  employees  outside  the  scope  of  their  employment  and  not 
in  furtherance  of  their  employer's  business  *  *  *»n  and  that 
an  employer  was  not  liable  for  talcing  or  retaining  in  its 
employ  a  person  known  to  be  habitually  abusive,  quarrelsome, 
contentious,  vicious, _ill  tempered,  and  obnoxious,  and  from 
whose  conduct  there  was  danger  of  physical  harm,  where  such 
danger  existed  only  as  the  result  thereof,  and  while  such 
employee  was  pursuing  a  course  of  conduct  not  within  the 
scope  of  his  employment  and  not  in  furtherance  of  the 
business  of  the  employer. 


In  the  present  case  the  complaint  contains  no 
allegations  from  which  it  could  be  reasonably  inferred  that 
Chulcas,  at  the  tine  of  the  alleged  assault,  was  acting 
within  the  course  and  scope  of  his  employment,  nor  does  the 
complaint  allege  that  the  act  complained  of  was  in  further- 
ance of  defendant's  business. 

In  the  Tatham  case,  after  a  careful  analysis  of 
the  leading  cases  on  this  question,  at  page  230,  the_ court 
held  that  under  the  Federal  Employers'  Liability  Act,   "the 
master  is  not  liable  unless  the  assault  or  other  conduct 
complained  of  was  committed  by  the  wrongdoer  within  the 
scope  of  his  employment — in  furtherance  of  his  master's 
business— or  unless  the  act  was  directed  or  authorized." 
See  Davis _ v.  Green,  260.U.  S.  3^9;  Atl.  Coast  Line  R,  R.  v. 
Southwell,  275  U.  S.  6k y     St.  Louis-San  Francisco  R.  Co.  y. 
Mills,  271  U.  S.  3W-J  Sheaf  v.  Minneapolis,  St.  P.  &   S.  S. 
M.  R.  Co.,  162  F.  (2d)  110;  Osment  v.  Pit cairn,  3^9  Mo.  137, 
159  S.  ¥.  (2d). 666;  and  Young  v.  New  York  Cent.  R.  Co.,  38 
N.  E.  (2d)  220. 

Plaintiff  says  that  the  allegations  of  the  com- 
plaint state  a  cause  of  action  based  on  the  violation  of  _ 
plaintiff's  common  law  rights  and.,  in  addition  thereto,  a 
cause  of  action  based  on  violation  of  the  Federal  Employers' 
Liability  Act.   This  contention  is  without  merit.   The 


present  action  is  brought  under  the  Federal  Employers 


Liability  Act,  and  therefore  controlled  by  the  decisions  of 
the  Federal  courts.   See  Day  v.  Chicago  and  North  Western, 
Ry.  Co.,  35^-   111.  ^69.   In  our  opinion  the  Tatham  case  is 

decisive  of  the  issues  presented  for  determination  in  this 

case. 

For  the  reasons  stated,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 
KILEY,  P.J.  AND  FEINBERG,  J.,  CONCUR. 
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THE  EXCHANGE  NATIONAL  BANK,    ) 
as  Trustee  under  Trust  No.     ) 

1613,  and  RALPH  CREDIO,        )    INTERLOCUTORY  APPEAL 
Appellants,     ) 

)    FROM  SUPERIOR  COURT 
v.  ) 

)    COOK  COUNTY 

CITY  OF  CHICAGO,  a  Municipal   ) 

Corporation,  ) 

Appellee.     ) 

) 

) 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  appeal  from  an  interlocutory  injunction 
restraining  them  from  maintaining  a  multiple _ family  tenement 
unit  in  the  premises  at  495^  s»  Ellis  Avenue,  Chicago,  Illinois; 
from  suffering  or  permitting  any  persons  to  use  or  occupy 
any  part  or  portion  of  said  premises  if  said  premises  are  in 
the  physical  condition  alleged  in  the  counterclaim  filed  by 
defendant;  from  permitting  or  suffering  the  existence  of  any 
violations  of  the  Chicago  Zoning  Ordinance  in  or  about  said 
premises,  or  any  violations  of  the  Building  Code  of  the  City 
of  Chicago  in  the  premises  while  same  are  occupied  in  any 
manner  by  any  persons  for  living  quarters  during  the  pendency 
of  the  suit. 

Plaintiffs  filed  a  complaint  for  a  declaratory 
judgment  declaring  the  zoning  ordinance  of  the  City  of 
Chicago  unconstitutional,  unreasonable  and  void  in  so  far  as 
it  restricts  use  of  the  premises. involved  herein  to  a  one- 
apartment  or  one-family  dwelling.   It  is  apparent  from  the 
complaint  that  plaintiffs,  without  proper  permit  from  the 
city,  had  made  interior  alterations  in  the  building  at  a  cost 
in  excess  of  $9,000,  and  that  at  the  time  of  the  filing  of  the 
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complaint  12  families  were  residing  on  the  premises  zoned  for 
single  family  residence.   The  defendant  City  of  Chicago 
answered  the  complaint  and  filed  a  counterclaim  in  which  it 
asked  for  an  injunction  restraining  plaintiffs  from  main- 
taining a  multiple  family  tenement  unit  on  the  premises. 
This  answer  and  counterclaim  was  filed  without  leaveof  court 
after  the  return  day  of  the  summons.   On  February  13,    1951* 
defendant  served  notice  of  its  application  for  a  temporary 
injunction  and  forarule  on  plaintiffs  to  answer  its  counter- 
claim.  Answer  to  the  counterclaim  was  filed  on  February  14, 
1951.   This  counterclaim  raises  an  issue  of  fact  as  to  change 
of  conditions  in  the  block  in  which  the  premises  are  located 
since  the  passage  of  the  zoning  ordinance,  and  as  to  other 
matters  affecting  defendant's  right  to  a  temporary  injunction. 
The  court's  attention  was  directed  to  the  filing  of  the  answer. 
The  order  granting  the  temporary  injunction  was  granted  with- 
out hearing  evidence,  contrary  to  the  rule  announced  in 
Miller,  v.  Chicago  Transit  Authority,  339  HI.  App.  398, 
Moss  v.  Balch,  320  111.  App.  135>  and  Crown  Bldg.  Corp.  v. 
Monroe  Amusement  Corp.,  326  111.  App.  ^30,   For  this  error 
the  order  is  reversed,  and  the  cause  remanded  without  prejudice 
to  any  further  application  for  temporary  injunction  defendant 
may  desire  to  make. 


ORDER  REVERSED  AND  CAUSE 
REMANDED. 


Burke,  P.  J".,  concurs. 
Friend,  J.,  took  no  part, 
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No.    10431 


Abstract 


In  the 
APPELLATE  COURT  OF  ILLINOIS 
Second  District 
October 'Tern,  A.  D.  1950  2 

3  44I.A.  124 


WARD  R.    LEWIS, 


Plaintlf f-Appelle e, 


vs, 


GEORGE  KRACHUM, 

Defend  ant -Appellant 


Appeal   from 
Circuit   Court    of 
Peoria   County . 


Honorable 
Howard  White, 
Judge   Presiding, 


BRIS'i'OW,    J.    --  Defendant,    George  Krachum,    is   appealing   from  a 
judjrraent    Jtvigevertfc    entered   by  the  circuit   court  of   Peoria   County 
in  favor   of  plaintiff,   Ward  R.    Lewis,    in  the   amount    of    $432.00 
//     for  an   alleged  balance  of  accountant's   fees   for   income    tax   services. 
The    sole   querry  is  whether  the  circuit   court   erred  in   sus- 
/  taining  plaintiff's   additional    claim   for  lees   predicated  on  a 
percentage   of  a    second  tax  refund  received  by  defendant. 

The   facts   and  inferences   therefrom   are   controverted  in  part. 
X     Defendant  met   plaintiff,    a.i  accountant,    at   a  meeting  of  the 
Retail  Liquor  Dealers  Association  at    which  plaintiff  had   ex- 
plained certain  tax  problems.      The   parties   discussed  defendant's 
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alleged  overpayment  of   taxes,    and,    according   to   defendant's 
testimony,   when  he  told  plaintiff   that   an  attorney  had  requested 
$500.00  to   handle    the   case,    plaintiff  stated  that   he  would  take 
it   for   considerably  less.      Plaintiff,    however,   testified  that 
he  had  told   defendant   that   he  would  notj    charge  him  that    sum  for 
a  retainer. 

Pursuant   to  this   conversation   defendant   brought  nis  files 
for  1943  and  1944,    the   years   of  the   alleged  overpayment,    to 
plaintiff's  office,    and  plaintiff  prepared  two    claims    for  tax 
refunds.      It   is   undisputed  that  there  was   no   discussion  of   fees 
at   that    time.      In  February,    1946,    some   four  months   later,    plain- 
tiff  submitted  a    bill   for  $145.00   for   "auditing   books  and  pre- 
paring claims    for  ref und--1943-1944. "      On  this   same   bill   there 
was    itemized   a   charge    of  $27.50    for   preparing  defendant's   1946 
income   tax  estimate. 

Defendant   paid  the   $27.50,  and   with  reference  to  the  bal- 
ance,  he  testified  that   plaintiff  informed  him  that   the   -^145.00 
could  be   paid   immediately,    or,    if  defendant   was   "a  little  hard 
up,"  he  could  wait.      In  explaining  the  amount   of    the   fee,    plain- 
tiff  stated  that  it   represented   some   29  hours   of  work  at   $5.00 
an  hour.      He  testified   further  that   in  1947   or  early  1948  he 
conferred  with  examining   officers  from  the   Revenue  Agent's   Office 
and  from  the  Collector's  Office  in  connection  with  these   claims, 
but,   on  cross   examination,    plaintiff  could  not    recall   the   number 
of  these   occasions,    or   any  of  the   persons  with  whom  he  consulted. 

In  June   or   July  of   1948  defendant   received  his   first  refund 
for  the   1943   tax   claim  in   the   amount    of  $1,177.66,    and   immediately 
went    to    plaintiff's  office  with  the  check.      Plaintiff   inquired 
whether  he  had  sent    defendant   a   statement,    and  when  defendant 
replied  that   plaintiff  had  sent   a  bill    for  #145.00   but  that   he 
didn't   know  where   it   was,   plaintiff  thereupon  refigured  his 
fee   on  the   basis  of  20    percent   of   the  refund,   which   amounted  to 
$235.      Upon  being  informed  that  this   sum  was  $90.00   in  excess  of 
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the   original    bill,    plaintiff   stated  that   his    usual    fee  was   25 
percent,   however  he   was   only  charging  defendant   20    percent, 
pefendant    protested,    but   pa  id  the   additional   sum,    stating, 
hit   that's   it,    that1  a   it." 

Plaintiff  insists,   and  defendant    denies,   that   plaintiff  re- 
quested to  be  notified  if  and  when  the    second  refund   arrived, 
plaintiff  thereafter   sent   defendant  a   bill   for  $400.00  which   de- 
fendant   disregarded;    and  when  defendant  received  the   1944   refund, 
he   informed  plaintiff   that   he  had  already  paid  §90.00  more   than 
the   original   bill,  which   sum   should  be   sufficient. 

At   the    suggestion  of  the   trial   court    that    there    should   be 
outside   testimony  on   the  matter  of   fees,    the  witness  William 
Krieger,    a   certified  public   accountant    and  experienced  tax  coun- 
sellor,  testified,    over  objection,   that    in  his   own  business    there 
were   two   ways   of  computing  fees   for   income  tax   services,    either 
on  a   per  diem  basis   predicated  on  the  number  of  hours   and   amount 
of  work  done,    or   on  an  agreed  percentage  of  the  amount    of  the 
refund.      His   own  per   diem  charge  was  $100.00  per  day,    or,    ac- 
cording  to  the  other  method   of  computation,    approximately  25 
percent    of   the  amount    of    the   refund. 

Another  expert  witness   testified,    in  response  to  a    subpoena, 
that   the  customary  fee  where   the  natter   is   not    subject   to    a  con- 
tract depended  upon  the  time    element,    the  difficulties  in  the 
case,    and  the  amount  of   research  necessary,    "since   every  case 
was   different    on   the  facts."      The  court    sustained  plaintiff's 
objection   to   defendant's   question   concerning   the   customary  method 
used  by  accountants  to    establish  contingent   fee   charges,    and   to 
defendant's   question  as  to    what   would   be    the   fair   and  customary 
charge    for  additional    services  in  the   prosecution  of   a   claim 
which  an  accountant    had  prepared,   and  for   which  he  had  already 
charged  #145. 00  for  such  preparation.      In  response  to'-  he   court's 
querry,   this  witness   stated  that  where   the  fee  was   to   be  wholly 
contingent,    a  reasonable  maximum  would   be   from  15    to   25  percent. 
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On  the   basis  of    substantially  the   foregoing  evidence,    the 
circuit  court    entered  judgient    for  plaintiff   in   the   amount   of 
$432.80,    from  which  defendant   has   prosecuted  this  appeal. 

It  is  apparent  from  the  record  that  the  parties  did  not 
enter  into  a  contract  with  reference  to  fees  at  the  time  plain- 
tiff audited  and  prepared  defendant's  1943  and  1944  refund 
claims,  or  at  any  time  prior  thereto.  Plaintiff's  alleged  re- 
mark that  his  services  would  cost  defendant  a  lot  less  than  the 
$500. 00  requested  by  an  attorney  for  handling  the  case,  was 
merely  a  bid  for  business.  However*  the  bill  for  $145.00  sub- 
mitted by  plaintiff  in  February  1946,  some  4  months  after  the 
work  was  completed,  evidenced  an  understanding  between  the  parties 
that  plaintiff  was  to  be  compensated  for  his  services  in  auditing 
and  preparing  these  claims,  irrespective  of  the  action  thereon 
by  the  Treasury  Department.  Plaintiff's  charge  for  his  services 
was  predicated  on  23  hours  of  work  at  $5,00  an  hour,  in  connec- 
tion with  both  claims,  and  was  not  based  upon  any  percentage  of 
the  rebates   claimed. 

Although   plaintiff  may  have    stated  that  this  bill  need  not 
be   paid  immediately,   it    Is  clear   that   the   charge   was  fixed   and 
absolute,    just   as   the  charge   of   $>27.50   for   defendant's  1946   tax 
estimate  which  was  itemiaed  on  the   same  bill.      It   was  not   con- 
tingent  on   the   outcome    of  the  refund  claims,    but  would  have 
had   to   be  paid  irrespective   of   the   disposition  of   the   claims   by 
the   Treasury  Department.      There  was  no   reference  bv  plaintiff  at        i. 

T 

that  time   to   any  further   fees,    contingent  or  otherwise,    if  the 

claims  were   allowed.      Nor  did  plaintiff  state  or    infer   that  the 

4- 

$145.00  was  merely   to   be   regarded  as   a   retainer  or  part   payment 

of   either  or   both  claims. 

When  the    first   refund    arrived  and  defendant    asked  plaintiff 
what   he   owed,    plaintiff,    after  being    apprised  that  he   had  already 
submitted  a    bill   and    the  amount    thereof,    recomputed  his   fee, 
not  on   the   basis   of  hours   of   service,   but    upon  a   percentage   of  -t~ 

this  refund,    and  the  charges   amounted   to   $235.00.      He   endeavored 
to    justify  the   additional   $90.00   on  the  ground  that   he  had   had 
a  number  of  conferences  with  Treasury  Officials   after  the   original 
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bill  was  submitted,  although  he  could  not  recall  how  many  con- 
ferences, or  when  they  occurred,  or  with  whom. 

Assuming  such  conferences  did  in  fact  take  place,  the  ad- 
ditional charge  of  $90.00  apparently  compensated  plaintiff  there- 
for.  Hence,  when  defendant  paid  the  new  fee  demanded  by  plaintiff, 
he  justifiably  assumed  that  all  charges  incidental  to  his  claims 
were  paid.   This  payment  was  not,  as  plaintiff  contends,  a  mere 
agreement  for  a  partial  settlement  or  merely  a  percentage  of  one 
claim,  since  it  absorbed  a  bill  submitted  by  plaintiff  covering 
both  claims. 

When  defendant's  second  refund  arrived,  plaintiff  sought  a 
further  fee  based  upon  a  percentage  of  this  refund,  and  amounting 
to  |400.00.   Although  plaintiff  argues  that  this  fee  is  predicated 
on  a  quantum  meruit  basis,  or  the  value  of  services  rendered,  it 
is  not  clear  what  additional  services  he  rendered  to  warrant  the 
imposition  of  a  charge  of  $400.00  more.  On   the  contrary,  it  is 
apparent  .hat  this  claim,  predicated  purely  upon  a  percentage 
of  this  second  refund  is,  in  effect,  a  contingent  fee  no  matter 
how  it  is  labelled,  since  the  measure  of  recovery  depends  upon  a 
fortuitous  event,  namely,  the  allowance  of  the  refund,  and  is 
not  predicated  upon  additional  time  and  effort  expended  on  de- 
fendant's behalf.   There  could  be  no  percentage  computation  un- 
less he  contingent  event  occurred,  whereas  a  fee  predicated  on 
a  quantum  meruit  basis  is  based  upon  the  nature  of  Jne  services 
rendered,  and  will  be  imposed  irrespective  of  any  contingency. 

As  hereinbefore  analyzed,  the  parties  did  not  contract  for 
the  payment  of  such  a  contingent  fee,  and  such  an  arrangement 
cannot  be  implied  or  construed  by  the  court  under  the  guise  of 
awarding  a  reasonable  fee,  for  it  would  violate  both  the  Treasury 
Regulations  and  common  law  canons  with  reference  to  fees  charge- 
able to  clients. 

The  Treasury  Regulations,  of  which  this  court  may  properly 
take  cognizance  (Lerette  v.  Davis ,  225  111.  App.  93;  Wabash.  R.  R. 
Co.  v.  Campbell,  219  111.  312;  222  S«  Chestnut  St.  Corp.  v.  iuurphy, 
325  111.  App.  392),  and  which  were  referred  t o  in  the  testimony 
before  the  trial  court,  contrary  to  plaintiff's  assertion,  provide 
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that  a  wholly  contingent  fee  agreement  shall  not  be  entered  into 
unless  the  financial  status  of  the  client  is  such  tha  t  he  would 
otherwise  be  unable  to  obtain  the  services  of  an  attorney  or 
agent.   (U.  S.  Treasury  Department  Circular  230,  sec.  10.2,  par.  Y 
(2))  There  is  no  evidence  in  the  instant  case  that  defendants 
financial  status  was  such  that  he  would  be  unable  to  obtain  the 
services  of  an  agent  except  under  a  contingent  fee  arrangement. 

Partially  contingent;  fee  agreements  are  permissible  where 
provision  is  made  for  the  payment  of  a  substantial  minimum  feo, 
payable  irrespective  of  the  outcome  of  the  proceedings,  and 
whenever  an  attorney  or  agent  shall  enter  a  contract  to  represent 
a  client  before  the  Department  on  a  ?«holly  or  partially  contin- 
gent basis,  he  is  required  to  file  with  the  Committee  a  signed 
statement  to  that  effect,  containing  the  terms  of  the  contract. 

As  hereinbefore  noted,  no  such  statement  was  filed  by  plain- 
tiff evidencing  such  a  wholly  or  partially  contingent  contract, 
although  plaintiff  as  a  t  ax  consultant  was  undoubtedly  familiar 
with  the  Treasury  Regulations. 

It  is  not  necessary  to  consider  the  enforceability  of  a 
contract  entered  in  violation  of  the  Treasury  Regulations,  or 
the  effect  of  a  failure  to  comply  with  the  prescribed  procedure, 
inasmuch  as  the  evidence  herein  does  not  indicate  that  the        \ 
parties  originally  contemplated  either  wholly  or  partially  con-    ' 
tingent  fees.   Reference  is  made  to  the  Treasury  Regulations  only 
to  reveal  the  policy  of  the  law  against  contingent  fees  in  tnese 
cases.   Hence,  such  fees  should  not  be  implied  or  foisted  upon 
clients  by  the  courts. 

Not  only  is  plaintiff's  claim  violative  of  Treasury  Regu- 
lations, but  it  cannot  be  countenanced  under  common  law  stan- 
dards imposed  upon  persons  exacting  fees  for  services  performed 
in  a  fiduciary  capacity.  All  persons  seeking  to  recover  for 
services  rendered  have  the  duty  of  affirmatively  proving  the 
actual  services  performed,  (Price  v.  Seator,  357  111.  App .  240, 
259)  and  the  burden  is  on  the  fiduciary  to  show  that  the  con- 
tract was  entered  fairly,  and  that  his  client  was  advised  of 
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his  rights.   (Goranson  v.  Solomon son,  3U4  111.  App.  80.) 

The  legal  relationship  between  agent 3,  such  as  plaintiff  and 
clients,  is  comparable  to  that  between  attorney  and  client,  and, 
in  evaluating  the  propriety  of  fees,  courts  have  emphasized  the 
time  involved,  the  intracacies  of  the  questions  presented,  and 
the  skill  required.   (City  Mat.  Bank  &  Trust  Co.  v.  Sewell,  300 
111.  App.  582,  589.)   Similar  elements  are  stressed  in  the 
Treasury  Regulations  defining  reasonable  standards  for  fees  for 
attorneys  or  agents  presenting  matters  before  the  Department. 
Moreover,  courts  have  criticized  and  rejected  any  practice  of 
charging  a  higher  rate  of  compensation  for  subsequent  services. 
(Price  v.  Seator,  supra;  Miller  v.  Lloyd,  101  111.  App.  230). 
With  referenc  e  thereto,  the  court  in  the  Seator  case  stated  at 
p.  259:   ".  .  .The  subsequent  services  of  respondent,  exclusive 
of  the  preparation  and  institution  of  the  suit,  consisted  in  the 
examination  of  records,  conferences  to  ascertain  facts,  and  the 
examination  of  the  law.   There  is  nothing  in  the  nature  of  these 
services  to  require  compensation  at  a  higher  rate  than  that 
charged  by  respondent  for  consultations,  and  the  charges  made 
by  respondent  were  at  least  an  implied  representation  that  future 
charges  for  similar  services  would  be  at  a  like  rate." 

Under  the  standards  of  conduct  promulgated  by  the  courts, 
an  accountant  representing  a  client  should  not  be  permitted  to 
claim  and  enjoy  the  security  of  a  fixed  fee,  fully  compensating 
him  for  his  services  and  predicated  upon  the  number  of  hours  of 
work  and  the  difficulties  of  the  case,  and  then,  after  the  Trea- 
sury Department  allows  his  client  a  substantial  refund,  to  re- 
assess the  value  of  his  services,  and  claim,  instead,  a  per- 
centage of  the  refund  as  though  his  fee  had  been  predicated  upon 
a  contingent  basis.   That  is  in  effect  what  plaintiff  is  en- 
deavoring to  do  in  this  proceeding,  and  such  conduct  cannot  be 
sanctioned  by  t hi s  court. 
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The  testimony  of  the   certified  public   accountant   querried 
by  the  court    as    to    the  reasonableness   of  plaintiff's   claim   for 
fees   in  the   total  amount   of   $667.80   is   in  no   way  determinat ive, 
not  only  because  the  witness   testified  with  reference   to  his   own 
charges,   but  because  the  witness  failed   to   take   cognizance   of 
the  material   fact   that   the  services   were  not   performed  on  a 
contingent   basis    since   plaintiff  had  already   submitted   a   bill    for 
his   services,    payable   irrespective   of   the    allowance    of  any  refunds, 

Under  the   foregoin     analysis,    therefore,   the    judgment   of 
the   trial    court   in  the   amount   of  $432.80   in  favor  of  plaintiff, 
for  the   alleged   balance  of  his  fee,   was  in  error   and    should 
properly  be   reversed. 

JUDGMENT   REVERSED 
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Abstract 


Agenda   No.   2 


In  The 
APPELLATE   COURT   OF   ILLINOIS 

Second  District 
February  Term,   A.    D.   1951*3   4^   X«A«    X  fy  <i 


THOKAS  JOHNSON,    a  minor,   by  Mary 
Johnson,   his  grandmother,    and 
next  friend, 

Plaintiff -Appellant, 

vs. 

HATTIE  NEVSNHOVEN, 

Defendant-Appellee. 


Appeal  from  the  Circuit  Court 
Stephenson  County 


Dove,  J.  ]/ 

Thomas  Johnson,  a  minor,  by  Mary  Johnson,  his  grandmother 
and  next  friend,  filed  this  suit  in  the  Circuit  Court  of  Stephen- 
son County  against  Kattie  Nevenhoven  to  recover  for  personal  in- 
juries which  he  sustained  when,  as  a  pedestrian,  he  was  struck  by 
defendant's  automobile  while  he  was  crossing  a  street  inter- 
section la  the  City  of  Freeport.  The  cape  has  been  twice  tried 

1/  before  a  jury  and  in  both  instances  verdicts  of  not  guilty  were 
returned.   After  overruling  plaintiff's  motion  for  a  new  trial 
following  the  second  trial,  the  trial  court  rendered  judgment  in 

—  favor  of  the  defendant  and  against  the  plaintiff  in  bar  of  the 

action  and  for  costs  and  this  appeal  by  plaintiff  seeks  to  reverse 
that  judgment. 


•   . 


. 


■ 

■ 


-2- 


The  errors  relied  upon  for  a  reversal  are  that  the  verdict 
Is  against  the  manifest  weight  of  the  evidence  and  that  the  trial 
court  erred  in  not  striking  the  testimony  of  defendant's  attorney. 

The  record  shows  that  the  plaintiff  is  six  years  of  age  and 
that  the  accident  in  which  plaintiff  sustained  his  injuries 
occurred  on  November  21,  19^5,  at  the  Intersection  of  three    \/ 
streets,  -South  Benton  Avenue,  East  Iroquois  Street  and  South 
Adams  Avenue,  in  the  City  of  Freeport.   South  Benton  Avenue  runs 
due  north  and  south  and  it  is  Intersected  at  right  angles  by  East 
Iroquois  Street.   Running  diagonally  from  southeast  to  northwest 
through  this  intersection  is  South  Adams  Avenue.   South  Adams 
Avenue  is  a  through  street  with  stop  3igns  erected  at  its  various 
intersections,  including  the  one  where  the  accident  occurred. 
Plaintiff  at  the  time  of  the  accident  was  on  his  way  from  his  home 
where  he  lived  with  his  grandmother  to  attend  school.   He  was  in 
the  first  grade  and  was  enrolled  in  the  Henney  School,  which  is 
only  about  two  blocks  from  plaintiff's  home.   The  accident  occurred 
about  8:50  A.  M.  with  school  scheduled  to  start  at  9  o'clock.  At 
the  time  of  the  accident,  a  wet  sticky  snow  wag  falling  and  there 
was  about  an  inoh  of  slush  on  the  streets.  Defendant  was  driving 

"jp  her  husband's  1935  tudor  Plymouth  in  a  northerly  direction  on 
.  South  Adams  Avenue.   The  wet  snow  stuck  to  the  windshield  and  the 
/  windows  of  defendant's  oar  except  for  a  spot  which  was  cleared  by 
'  the  windshield  v?lper  on  the  left  side  of  her  car.   In  order  to 

reach  his  school,  which  was  located  on  the  east  side  of  South  Benton 
Avenue,  plaintiff  had  to  cross  the  intersection  of  South  Benton 

_   Avenue  and  South  Adams  Avenue  in  a  southerly  direction.  For  four 
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or  five  years  preceding  the  accident,  the  defendant  had  lived  in 
the  vicinity  of  the  intersection  in  question  and  she  was  familiar 
with  it  and  the  adjoining  neighborhood.   With  defendant  at  the 
time  of  the  accident  were  her  mother  and  two  small  children. 
The  evidence  further  discloses  that  plaintiff  was  about 
twelve  to  fifteen  feet  out  into  the  South  Adams  Avenue  Inter- 
section at  the  time  he  was  hit  by  the  defendant.   There  was  a 
cross  walk  at  this  intersection  for  pedestrians  to  use  but  it  was 
obscured  by  the  snow  and  slush.  The  defendant  testified  that  she 

)  never  saw  the  plaintiff  until  he  was. three  or  four  feet  in  front 
of  her  car,  at  which  time  he  was  In  front  of  the  right  front  fender 
of  her  car.   She  had  not  seen  the  boy  leave  the  curb.   Plaintiff 
was  struck  by  the  left  front  headlight  of  the  oar  and  thrown  some 
twelve  to  fifteen  feet  out  into  South  Adams  Avenue,  suffering  a 
broken  left  leg.   Defendant  stopped  her  car  within  six  feet  after 

i   the  Impact.   Defendant  was  driving  fifteen  miles  an  hour  or  less. 
Defendant  testified  that  as  she  neared  the  Intersection  where  the 
accident  happened,  she  observed  a  parked  or  stopped  car  to  her 
right  near  the  northeast  corner  of  the  intersection,  which  car 
obstructed  her  view  in  the  direction  from  which  the  plaintiff  was 
approaching  the  intersection  and  that  when  she  first  saw  the  plain- 

T  tiff  he  was  running  out  from  the  other  side  of  this  stopped  car 
diagonally  across  South  Adams  Avenue  and  directly  In  front  of  her 
car.   She  stated  that  she  applied  the  brakes  the  Instant  she  saw 
this  six  year  old  boy,  but  she  could  not  stop  her  car  before  strik- 
ing him.  The  plaintiff,  ten  years  of  age  at  the  time  of  the  second 
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trial,  testified  that  he  saw  defendant's  car  approaching  from 
his  left  a  short  distance  away  and  that  he  slipped  on  something 
and  fell  and  that  he  was  hit  as  he  was  attempting  to  regain  his 
balance. 

The  foregoing,  we  believe,  is  a  fair  summary  of  the  material 
evidence  presented  at  the  trial. 

The  plaintiff  earnestly  contends  that  the  verdict  of  the  jury 

is  against  the  manifest  weight  of  the  evidence  for  the  reason  that 

the  defendant's  own  testimony  clearly  shows  th?.t  she  was  driving 

her  automobile  at  the  time  and  place  in  question  without  looking, 

or  driving  it  without  being  able  to  look  on  account  of  the  snow 
I 

sticking  to  the  right  side  of  the  windshield  of  her  oar.  Whether 

the  defendant  was  guilty  of  driving  her  automobile  without  look- 
ing, or  whether  she  was  guilty  of  driving  it  without  being  able 
to  look  was,  of  course,  a  question  of  fact  for  the  Jury  to  determine 
in  the  light  of  all  of  the  facts  and  olrcumstanoes  presented  at 
the  hearing.   Such  conduct  of  the  defendant  does  not  become  a 
question  of  law  unless  it  can  be  said  that  only  one  reasonable 
inference  can  be  drawn  from  all  of  the  evidence.   G-leason  v.  Cunning- 
ham, 316  111,  App.  286,  290.   In  C  &  8,  If,  Hy.  Co.  v.  Hansen,  166 
111.,  623  at  629,  the  court  said:   "Where  the  facts  are  such  that 
reasonable  men  of  fair  intelligence  may  draw  different  conclusions, 
the  question  of  negligence  must  be  submitted  to  the  Jury;  but  \f 
the  Court  can  say  that  but  one  reasonable  inference  can  be  drawn 
from  the  facts,  the  Court  should  act  accordingly." 

This  case  has  twice  been  passed  upon  by  two  different  juries 
(     and  each  Jury  has  returned  a  verdict  in  favor  of  the  defendant. 
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In  Oliver  v.  Oliver,  340  111.  445,  46l,  our  Supreme  Court  said 
that  courts  are  more  reluctant  to  reverse  a  Judgment  based  upon 
a  verdict  of  a  Jury,  where  two  Juries  have  decided  the  issues  the 
same  way,  than  they  are  where  there  has  been  only  one  verdict. 
In  Goldstein  v.  Metropolitan  Life  Ins.  Co.,  324  111.  App.  l68,  1?4, 
the  Court  held  that  where  two  Juries  have  passed  ujjon  the  issues 
the  same  way  it  did  not  feel  inclined  to  say  that  the  verdicts 
were  against  the  manifest  weight  of  the  evidence.   In  Doerr  v. 
City  of  Freeport,  239  111.  App.  560,  567,   the  court  announced  the 
rule  that  trial  and  appellate  courts  should  be  slow  to  set  aside 
a  verdict  where  two  Juries  have  found  the  issues  the  same  way, 
and  in  Williams  v.  Southern  Ky.  Co.,  258  111.  App.  34,  36,  the  court 
was  of  the  opinion  that  where  the  same  question  has  been  submitted 
to  two  different  Juries,  with  the  same  result,  that  ordinarily  the 
verdict  would  not  be  disturbed.  Two  Juries  have  passed  upon  the 
issues  presented  in  the  instant  case  in  the  same  way  and  we  are 
not  disposed  to  disturb  the  verdict  as  being  against  the  manifest 
weight  of  the  evidence. 

It  is  next  insisted  that  the  court  erred  in  not  striking  the 
testimony  of  defendant's  attorney.   Bert  P.  Snow  represented  the 
defendant  at  both  trials  of  this  cause  and  he  also  appears  as  the 
attorney  of  record  in  this  court.  Plaintiff  had  testified  in  his 
own  behalf  to  the  effect  that  he  saw  the  car  that  hit  him  as  it 
turned  on  South  Adams  Avenue  from  Float  Street,  which  street  was 
a  short  distance  from  the  place  of  the  accident.  Mr.  Snow  then 
took  the  stand  on  behalf  of  his  client  and  testified  that  he  had 
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represented  her  in  this  suit  for  approximately  three  years  and 
ten  months  and  that  three  days  after  this  accident  he  called  at 
the  home  of  Mary  Johnson,  plaintiff's  grandmother,  and  inter- 
viewed the  plaintiff,  Tommle  Johnson,  who  was  then  in  bed,  and 
that  he  asked  him  concerning  the  accident  and  how  it  happened 
and  particularly  If  he  saw  the  car  that  hit  him  and  that  Tommie 
told  him  that  he  never  saw  the  car  that  hit  him.   On  cross- 
examination  it  was  brought  out  that  this  Interview  with  Tommie 
and  his  grandmother  lasted  three  quarters  of  an  hour,  that  no 
signed  statement  was  taken  and  that  Tommie  was  in  bed.  Mr.  Snow, 
the  witness,  then  testified  that  he  had  refreshed  his  recollection 
by  a  statement  he  had  prepared  at  the  tine  of  the  interview  in 
the  presence  of  Mrs.  Johnson.  The  witness  was  then  asked  on  cross- 
examination:   "Did  you  ever  furnish  Tommie  with  a  copy  of  the 
statement  that  day?"  to  which  the  witness  replied:   ,!I  prepared 
no  statement  from  Tommie."   Counsel  for  the  plaintiff  then  said: 
"I  move  to  strike  all  testimony  then."  The  court  ordered  the 
testimony  to  stand  and  that  concluded  the  cross-examination. 

It  is  argued  on  this  appeal  that  this  testimony  should  have 
been  stricken  for  the  reason  that  it  was  immaterial  as  it  makes 
no  difference  whether  the  plaintiff  saw  the  defendant's  car  coming 
or  whether  he  didn't,  as  under  the  law,  because  of  his  age,  plain- 
tiff could  not  be  guilty  of  contributory  negligence.   (MaskallKHas 
v.  C.  &   W.  I.  R.  H.  Co.,  318  111.  1^2,  149.)   Counsel  for  the  de- 
fendant, however,  maintains  that  his  testimony  was  offered  in  order 
to  impeach  the  testimony  of  plaintiff  as  given  on  direct  examina- 
tion.  In  answer  to  this,  plaintiff  contends  that  If  it  were  offered 
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for  that  purpose,  it  constitutes  an  attempt  to  impeach  the  wit- 
ness on  an  immaterial  issue  and  for  this  reason  such  testimony 
was  not  proper.   None  of  these  objections  were  made  at  the  time 
the  testimony  was  offered.   It  is  well  settled  that  a  speoiflc 
ground  of  objection  to  evidence  not  nade  in  the  trial  court  can- 
not be  urged  for  the  first  time  on  appeal.   (Baltimore  and  0. 
S.  W.  R.  Co.  v.  Brubaker,  217  111.  ^62;  Gillespie  v.  Gillespie, 
159  111.  84.)   The  testimony  was  competent  and  was  received  with- 
out objection  and  the  trial  court  did  not  err  in  permitting  the 
evidence  to  stand. 

Counsel  for  Appellant  further  contends  that  the  testimony 
of  defendant's  attorney  was  highly  prejudicial  to  his  cause  be- 
fore the  jury  because  it  is  argued  that  the  jury  must  have  been 
convinced,  as  a  result  of  such  testimony,  that  the  plaintiff  was 
mistaken  in  his  version  of  the  accident  or  was  untruthful.  The 
giving  of  testimony  by  an  attorney  in  cases  In  whiob  he  is  em- 
ployed is  frequently  criticized  and  condemned  but  such  testimony 
Is  admissible  and  any  objection  thereto  goes  only  to  its  credi- 
bility.  (Bogart  v.  Brazze,  331  111.  160,  176.) 

Our  courts  have  repeatedly  said  that  when  an  attorney  himself, 
furnishes,  by  his  own  testimony,  evidence  to  help  himself  succeed 
on  the  trial,  such  evidence  will  be  closely  scanned;  that  while  it 
Is  not  proper  for  an  at£or>pey~  in  a  oase  he  is  conducting,  to 
testify  on  hJJfcXM I  behalf,  he  Is  not  for  that  reason  incompetent, 
and  if  he  chooass  to  testify  he  nay  do  so,  but  his  testimony  should 
be  given  little  weight.   (Wright  v.  Buchanan,  287  111.  468,  474; 
Wilkinson  v.  People,  226  111.  135j  Grindle  v.  U-rindle,  240  111.  143.) 
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An  attorney  should  withdraw  from  his  position  as  counsel  In  a 
ca3e  before  testifying  In  behalf  of  his  client,  and,  if  necessary, 
he  should  ask  the  court  to  grant  sufficient  tirno  to  secure  some- 
one to  take  charge  of  the  case.   (Benlnoa  v.  Nardiello,  320  111. 
181  at  185;  V/iederhold  v.  Wiederhold,  305  111.  429  at  432-433; 
Eshelnan  v.  ;iawalt,  298  111.  192  at  196;  Wright  v.  Buchanan, 
287  HI.  W0  at  474;  llavenecroft  v.  Stall,  280  111.  406  at  412- 
^13.) 

Counsel  for  defendant  Justifies  his  testifying  in  this  cause 
on  the  ground  that  he  was  taken  completely  by  surprise  at  the 
plaintiff's  testimony  because  plaintiff  did  not  testify  at  the 
first  trial,  and  that  plaintiff's  testimony  was  given  at  a  tine 
only  an  hour  or  two  before  final  arguments  were  to  be  liad  and  that 
It  was  too  late  for  him  then  to  withdraw  and  obtain  other  counsel. 
At  the  first  trial  neither  the  plaintiff  or  counsel  for  defendant 
testified  and  yet  the  jury  returned  a  verdict  for  the  defendant. 
The  issue  in  both  trials  was  whether  or  not  defendant  was  guilty 
of  the  negligence  charged  in  the  operation  of  her  automobile. 
This  was  a  question  of  fact  to  be  determined  by  the  jury.   The 
evidence  offered  on  behalf  of  the  parties  was  submitted  to  the 
jury  under  proper  instructions  and  we  are  not  warranted,  upon  the 
record,  to  disturb  the  findings  of  the  Jury. 

The  Judgment  of  the  Circuit  Court  of  Stephenson  County  will 
therefore  be  affirmed. 

Judgment  affirmed. 
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Cxen.    No.   10**57 


Agenda  Ho.    17 


In  The 
APPELLATE  COURT   OF   ILLINOIS 
Second  District 


October  Term,   A.    D.   1950 


3  44I.A.  125 


GEORGE  FRANCIS  WALLISER  and 
ELSIE  BAREIS  WALLISER, 


Appellants, 


vs. 


NORTHERN  TRUST  COMPANY  OF 
CHICAGO,  ILLINOIS,  as 
Trustee  under  the  Last 
will  of  WILLIAM  WALLISER, 
Deceased,  KVTHRYN  E.  WIL- 
SON,  MARY  WILSON,  a  Minor, 
et  al., 

Appellees. 


Appeal  from  the 
Circuit  Court  of 
DuPage  County. 


Dove  J. 

On  June  2°,  19^9  this  court  affirmed  the  judgment 
of  the  Circuit  Court  of  DuPage  County  which  had  dismissed 
the  complaint  in  this  case.   (Walliser  v.  Northern  Tmist 
Company,  338  111.  App.  263.)   Thereafter  on  October  26, 
1949  the  plaintiffs  in  that  suit  filed  in  the  Circuit  Court 
of  DuPage  County  their  motion  or  petition  which  recited  that 
they,  the  plaintiffs,  had,  on  February  18,  19^,  employed 
Messrs.  Weaver  and  Weaver,  and  on  December  20,  19^,  had  em- 
ployed George  W.  Thoma,  as  their  attorneys  for  the  purpose 
of  having  the  Will  of  William  Walliser  construed,  that  there- 
after their  said  attorneys  spent  998  office  hours  in  connec- 
tion with  their  said  employment,  30  hours  in  the  Circuit 
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Court  of  DuPage  County,  and  127  hours  in  the  Appellate 
Court  in  connection  with  linid  employment,  and  that  in  addi- 
tion Messrs.  Weaver  and  Weaver  advanced  costs  and  expenses 
in  connection  with  said  litigation  amounting  to  S5&9.55. 
The  prayer  of  the  petition  was  for  an  order  allowing  these 
attorneys  a  reasonable  fee  for  their  services  they  rendered 
in  the  Circuit  and  Appellate  Courts  and  for  an  order  directing 
that  the  funds  advanced  by  Messrs.  Weaver  and  Weaver  be 
/  directed  to  oe  paid  out  of  the  trust  estate  now  in  the  posses- 
sion of  the  Northern  Trust  Company  as  trustee. 

The  respondent,  Northern  Trust  Company,  filed  its 
motion  to  strike  said  petition  and  subsequently  the  court 
ordered  this  motion  to  stand  as  the  answer  of  the  Trust  Com- 
pany, the  trustee,  and  the  other  respondents.  At  the  hearing 
the  attorneys  testified  as  to  the  number  of  hours  spent  in 
connection  with  this  litigation  at  their  offices  and  in  court, 
the  reasonable  value  of  their  services  and  the  payment  of 
costs  to  the  amount  of  $569.55.  At  the  conclusion  of  the 
hearing  the  chancellor  found  that  plaintiffs'  attorney  fees 
and  costs  are  not  properly  chargeable .to  the  trust  fund  and 
denied  the  prayer  of  the  petition.  To  reverse  th.-.-t  order 
the  plaintiffs  appeal. 

Counsel  for  appellants  contend  that  this  court  in 
its  opinion  in  Walliser  v.  Northern  Trust  Company,  338  111. 
App.  263,  construed  the  Last  Will  of  William  Walliser,  de- 
ceased, and  that  attorney  fees  and  costs  in  procuring  such 
construction  are  properly  payable  out  of  the  corpus  of  the 
trust  estate. 
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Counsel  for  appellee!  agree  that  attorney  feat  and 
costs  are  allowable  when  a  construction  of  a  xvill  Is  neces- 
y   aary  but  insist  that  the  complaint  in  the  instant  oase  sought 
to  declare  the  trust  created  by  the  Will  of  William  Walliser 
null  and  void  and  was  not  for  a  construction  of  that  Will  and 
quote  from  Bartlett  v.  Mutual  Benefit  Life  Insurance  Co., 
358  111.  452,  at  p.  t+57   where  it  is  said:   "The  allowance 
of  solicitor  fees  1«  only  proper  when  the  construction  of  a 
will  is  necessary.   (3chneller  v.  Schneller,  35^  111.  39; 
KcCormick  v.  Hall,  337  W«  232;  Brumsey  v.  Brumsey,  351  id. 
4l^+.)   Jhere  a  bill  is  not  filed  to  obtain  a  construction 
or  direction  relating  to  any  provision  of  the  will  or  to  aid 
in  any  way  in  determining  its  effect  but  only  to  enforce  a 
supposed  interest  of  the  complainant  by  a  construction  which 
would  give  him  the  property,  the  fees  of  the  complainant's 
solicitor  should  not  be  allowed  by  the  court.   (Power  v. 
Power,  296  111.  611.}" 

When  this  case  was  before  this  court  upon  appeal 
from  the  decree  of  the  chancellor  dismissing  the  complaint, 
this  court,  In  the  very  first  sentence  of  its  opinion,  said: 
(Wallister  v.  Northern  Trust  Co.,  338  111.  App.  263,  at  p. 
265.)   "Plaintiffs,  George  F.  Walliser  and  Elsie  3.  Walliser, 
are  appealing  from  a  judgment  of  the  Circuit  Court  of  DuPage 
County  dismissing  their  complaint  to  have  declared  null  and 
void  the  trust  created  under  the  Will  of  William  Walliser, 
whose  sole  heir-at-law  is  plaintiff,  George  F.  Walliaer." 
And  in  the  concluding  paragraph  of  the  opinion,  (pp.  2 7 '+-5) 
we  said:   "It  is  the  opinion  of  this  court,  upon  a  considera- 
tion of  all  the  grounds  presented  by  plaintiffs  for  declar- 
ing void  the  trust,  and  holding  George  F.  Walliser  to  be  the 
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sole  heir-at-law,  that  the  Circuit  Court  did  not  err  in 
the  dismissal  of  plaintiffs'  complaint  and  that  the  judg- 
ment of  the  trial  court  should  properly  be  affirmed." 
This  court  also  said  that  appellants*  contention  that  the 
trust  created  by  thin  Will   mats  void  on  t,re  ground  that 
under  clause  four  of  the  './ill  uncontrollable  discretion 
was  given  to  the  trustee  to  Invade  the  corpus  of  the  trust 
was  "without  legal  merit."   (p.  269)   *nd  on  page  272  of 
the  opinion  we  said  that  "the  trust  contains  neither  un- 
certainties nor  repugnuncies"  and  in  answer  to  the  conten- 
tion that  the  trust  created  by  the  testator  violated  the 
mile  against  perpetuities,  we  said:   (p.  273)  "there  can 
be  no  violation  of  the  rule  against  perpetuities  in  the 
vesting  of  the  charitable  interest."   Had  the  attack  upon 
the  validity  of  this  trust  been  successful  the  entire  estate 
of  William  V/alliser  would  have  been  distributed  to  one  of 
the  appellants  here  as  Intestate  property. 

Counsel  for  appellants  cite,  quote  from  and  rely 
upon  Ingraham  v.  Ingraham,  169  111.  ;+32;  Dean  v.  The  Northern 
Trust  Co.,  266  111.  205;  Norton  v.  Jordan,  360  111.  ^19;  In 
re  Estate  of  Reeve,  393  111.  272;  McCorniok  v.  Hall,  337  HI. 
232  and  several  other  cases,  all  to  the  effect  that  where  a 
testator  has  expressed  his  intention  in  his  will  so  ambiguously 
that  it  becomes  necessary  to  prosecute  a  suit  in  order  to  ob- 
tain a  construction  of  that  will,  the  reasonable  feei  of  the 
solicitors  and  ooata  of  the  litigation  should  be  paid  from 
the  trust.  Counsel  for  appellees  find  no  fault  with  the 
holdings  in  these  cases  and  this  court  would  have  no  hesitancy 
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in  following  the  principles  of  law  announced  in  those  oases 
were  they  applicable.   The  original  complaint  in  this  case 
MM  filed  not  to  obtain  a  construction  or  direction  relating 
to  any  provision  of  the  Will  of  William  Walllser  hut  only  to 
enforce,  an  counsel  for  appellees  point  out,  a  supposed  'in- 
terest of  appellants  by  a  construction  that  would  give  one 
of  appellants  the  property  freed  from  any  trust. 

In  our  opinion  the  order  appealed  from  is  supported 
by  the  authorities  and  that  order  Is  affirmed. 

CL-der  affirmed. 
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Abstract 


Gen.  No.  10469 


Agenda  No,  11 


In  The 
APPELLATE  COURT  OF    ILLINOIS 

Second  District 
February  Term,  A.  D.  1951 


3  44I.A.  126 


CAUL   CONARD, 

Plaintiff-Appellee, 

vs. 
AVIS  M.  CONARD, 

Defendant-Appellant . 


Appeal  from  the 
Circuit  Court  of 
LaSalle  County. 


Dove  J, 

Carl  Conard  filed  his  verified  complaint  for 
divorce  on  August  6,  19^9,  alleging  that  the  parties  were 
married  on  June  23,  19^2  and  charging  that  the  defendant, 
Avis  K.  Conard  had  deserted  the  plaintiff,  her  husband,  on 
September  20,  19^5.   The  defendant  answered  admitting  the 
residence  and  marriage  as  alleged  but  denied  the  desertion. 
The  evidence  was  heard  by  the  court  and  a  decree  was  entered 
granting  the  plaintiff  a  divorce  and  the  record  is  before 
us  for  review  upon  an  appeal  by  the  defendant  who  seeks  a 
reversal  of  the  decree  on  two  grounds  (1)  that  the  plain- 
tiff failed  to  prove  wilful  desertion  without  reasonable 
cause  and  (2)  that  the  evidence  discloses  that  the  parties 
mutually  agreed  to  the  separation. 
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It  appears  from  the  record  that  the  parties  were 
married  on  June  23,  19^2  and  lived  together  as  husband  and 
wife  in  Ottawa  until  September  30,  19^5;  the  husband  was 
employed  by  the  Standard  Oil  Company  and  the  wife  taught 
school  near  Hook  Falls,  Illinois.   No  children  were  born 
of  the  marriage  nor  were  any  adopted.   During  the  period 
of  the  marriage  prior  to  the  separation  the  wife  was  at 
home  in  the  summer  months  and  for  week  ends  only  while  away 
teaching  school.   She  had  her  own  car  and  the  husband  had 
his  own  car  and  also  the  use  of  a  car  which  belonged  to  the 
company  he  worked  for. 

The  defendant  testified  that  she  and  her  husband 
lived  in  the  same  house  from  the  early  part  of  19^-5  until 
they  separated  in  September  of  that  year  but  did  not  co- 
habit; that  in  April  19^-5  her  husband  suggested  a  separa- 
tion and  that  she  go  home  to  her  parents.  The  plaintiff 
denied  that  he  made  this  suggestion  to  his  wife.   In  August 
19^5  the  defendant  accused  her  husband  of  being  friendly 
with  other  women  and  he  testified  that  she  told  him  that 
she  was  not  going  to  live  with  him  any  longer.  The  defend- 
ant testified  that  after  she  accused  her  husband  of  being 
friendly  with  other  women,  her  husband,  in  the  latter  part 
of  August,  stated  to  her  that  she  would  not  want  to  live 
with  him  and  she  testified,  "I  would  have  to  separate  from 
him  after  that  night";  that  they  then  discussed  what  to  do 
with  the  apartment  and  the  furniture  and  on  September  30, 
19*4-5  she  put  her  personal  things  in  her  car  and  he  put  his 
in  his  car  and  they  left  the  apartment  at  the  same  time  and 
he  obtained  a  room  in  Ottawa  and  she  went  to  Sterling  and 
the  parties  have  not  lived  together  since  that  time. 
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After  September  30,  19^5  the  plaintiff  sent  the 
defendant  :>20  a  month  through  19^8  or  early  19^9  and  she 
testified  that  the  plaintiff  had  given  her  a  total  of  $11*90. 
At  the  time  of  the  separation  praotically  all  of  the  furni- 
ture was  taken  by  Mrs.  Gonard. 

In  19^9  the  plaintiff  testified  that  he  talked  to 
his  wife  about  a  divorce  but  his  wife  said  she  was  not  in- 
terested In  and  would  not  be  benefited  by  a  divorce. 

Section  1  of  the  Divorce  Act  (111.  lie  v.  Stat. 
1949  Chap.  ^K)  Section  1)  provides  that  if  either  party  to 
a  marriage  has  wilfully  deserted  or  absented  himself  or 
herself  from  the  husband  or  wife,  without  any  reasonable 
cause,  for  the  space  of  one  year,  It  shall  be  lawful  for 
the  injured  party  to  obtain  a  divorce. 

The  defendant  insists  that  the  plaintiff  did  not 
establish  by  the  evidence  that  she  wilfully  deserted  plain- 
tiff without  reasonable  cause  as  provided  by  statute.   She 
admits  the  separation  but  contends  she  had  cause  therefor 
and  bases  her  cause  upon  the  alleged  misconduct  of  the  plain- 
tiff with  other  women.  The  fact  established  by  the  evidence 
was  that  the  husband  did  visit  the  apartment  occupied  by 
Miss  Knauff  one  evening.   He  admitted  this  fact  and  explained 
he  was  there  to  look  over  the  apartment  seeking  to  rent  it 
as  Miss  Knauff  was  leaving  it  and  it  was  for  rent.   The  evi- 
dence is  that  he  was  never  in  the  apartment  at  any  other 
time  and  he  testified  that  he  was  never  In  Miss  Knauff 's  com- 
pany at  any  other  time  and  had  never  had  Improper  relations 
with  any  woman  In  his  life.  The  record  in  this  case  fails 
to  establish  that  the  defendant  had  reasonable  cause  to  l*ave 
the  plaintiff. 
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The  defendant  offered  to  prove  by  the  defendant 
and  other  witnesses  that  the  plaintiff  was  on  a  highway 
In  the  country  with h  woman  not  his  wife,  that  he  was  out 
all  night  for  four  nights  In  July,  and  that  during  the 
Fummer  of  19^5  he  came  home  with  lipstick  on  his  shirt. 
These  offers  were  made  to  show  circumstantial  evidence  of 
adultery  and  the  adulterous  disposition  of  the  plaintiff. 
The  plaintiff  objected  to  these  offers  of  proof  on  the 
ground  that  under  the  pleadings  such  evidence  was  incompetent, 
Irrelevant  and  Immaterial  as  the  answer  of  the  defendant 
simply  denied  the  desertion.  The  court  sustained  the  objec- 
tions and  the  offers  of  proof  were  denied. 

The  law  is  settled  that  to  show  reasonable  cause 
for  living  separate  and  apart  the  evidence  must  be  such  as 
would  entitle  the  party  guilty  of  abandoning  the  other  to  a 
divorce.  Holnstedt  v.  Kolmstedt.  383  111.  290,  Fritz  v. 
Fritz.  138  111.  ^36,  Swan  v.  Swan.  331  111.  App.  295.   The 
evidence  in  this  record  Is  clearly  insufficient  to  show 
plaintiff  was  guilty  of  adultery.   The  incidents  stated  In 
the  offers  of  proof  even  If  all  were  proved  would  not  in 
our  opinion  be  sufficient  to  entitle  the  defendant  to  a 
divorce  on  the  ground  of  adultery,  and  would  not  justify 
her  In  leaving  the  defendant  and  refusing  to  thereafter  re- 
sume her  marital  relations  with  him.   (Carter  v.  Carter.  62 
111.  '+39.) 

The  defendant  next  insists  that  the  evidence  shows 
that  the  parties  mutually  agreed  to  a  separation.  She  testi- 
fied that  the  plaintiff  suggested  in  Parch  or  April  19^5  In 
their  apartment  that  they  separate  and  that  she  go  back  home 

J** 


to  her  parents  In  Sterling.   She  also  testified  that  after 
they  came  back  to  the  apartment  in  August  19^5  «-nd  after 
she  had  told  him  that  he  was  in  another  woman's  apartment 
one  evening,  he  made  a  statement  that  she  would  not  want 
to  live  with  him  after  this  and  they  were  going  to  have  to 
separate.   She  replied  that  she  would  have  to  separate 
from  him  and  that  he  said  that  he  could  not  expect  her  to 
live  with  him  after  that.  The  plaintiff  denied  these 
several  statements  attributed  to  him  by  the  defendant.   The 
defendant  further  testified  that  the  plaintiff  asked  her 
If  she  would  like  to  keep  the  apartment  and  stated  that  if 
she  wanted  to  keep  it,  lie  would  leave,  but  if  she  wanted 
an  apartment  in  Sterling  nearer  her  work,  he  would  pay  for 
it.   She  told  him  that  she  v/ould  try  to  get  an  apartment 
in  Sterling,  because  Ottawa  was  a  long  way  from  her  work. 
She  also  testified  that  she  told  him  she  wanted  him  to  take 
the  bedroom  furniture  but  he  said  he  had  bought  it  for  her 
and  she  took  it  and  at  the  time  of  the  hearing  it  was  in 
storage  In  Sterling. 

The  plaintiff  testified  that  in  August  his  wife 
accused  him  of  being  friendly  with  other  women  and  that  on 
one  night  in  August  he  was  in  the  apartment  of  Miss  Knauff 
and  that  the  defendant  saw  him  come  out  of  there  and  that 
it  was  shortly  thereafter  that  his  wife  told  him  that  she 
was  not  going  to  live  with  him  any  longer.  He  further  testi- 
fied that  he  first  learned  his  wife  was  going  to  leave  a 
week  before  the  separation.   Upon  the  hearing  she  testified 
that  she  and  her  husband  separated  September  30,  19^5»  and 
had  not  lived  together  since  that  time  and  that  she  was  liv- 
ing near  Tamplco,  Illinois;  that  she  did  not  want  a  divorce 
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and  in  reply  to  her  counsel's  question:   "Do  you  want  to 
live  with  him"?  replied:   "If  it  was  Carl  Conard  that  I 
married  or  thot  I  thought  I  married,  I  would  certainly 
say  yes,  hut  not  the  way  It  turned  out  to  be." 

Luttloke  v.  Luttlcke.  406  111.  181  was  a  suit 
by  a  husband  against  his  wife  for  a  divorce  on  the  ground 
of  desertion.   It  appeared  in  that  case  that  the  wife  left 
their  home  to  take  care  of  her  son's  house  because  her  son's 
wife  was  111  and  in  the  hospital  and  later  died.   She  sub- 
sequently resumed  her  former  married  name  and  never  returned 
to  live  with  her  husband.   1'he  husband  testified  that  he 
consented  in  a  general  way  to  her  going  away  but  for  not 
longer  than  two  months  and  while  she  was  away  part  of  their 
land  was  sold  to  the  husband's  brother  and  his  wife  asked 
for  and  received  $250.00,  one-half  of  the  proceeds  of  the 
sale  of  the  property.   In  affirming  a  decree  which  awarded 
the  husband  a  divorce  the  Supreme  Court  at  page  186,  said: 
"Separation  by  mutual  consent  does  not  constitute  desertion, 
within  the  contemplation  of  the  statute,  (Floberg  v.  Floberg. 
358  111.  626)  but  the  Chancellor  found  that  defendant  wil- 
fully deserted  plaintiff  and,  consequently,  the  }3recise  ques- 
tion presented  for  determination  is  whether  the  decree  is 
contrary  to  the  evidence.  The  evidence  for  plaintiff  shows 
that  defendant  left  with  the  announced  intention  of  not  re- 
turning, resumed  her  former  married  name  and  never  made  any 
effort  to  return  to  her  husband.   While  the  testimony  as  to 
defendant's  Intention  is  conflicting,  the  chancellor  saw  and 
heard  the  witnesses  and  his  finding  that  defendant  wilfully 
deserted  her  husband  on  May  29,  19^9,  not  being  contrary  to 
the  weight  of  the  evidence,  will  not  be  disturbed.   (Insoda  v. 
Insoda.  4O0  111.  596)" 
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In  the  Instant  case  there  were  only  two  witnesses, 
the  plaintiff  and  the  defendant.   The  defendant's  testimony 
tended  to  show  that  the  parties  separated  by  mutual  consent.  *" 
She  testified  that  her  husband  suggested  separation  in  the 
spring  of  19^5.   This  he  denied.   She  testified  that  when 
they  returned  to  the  apartment  after  his  being  in  the  other 
woman's  apartment  it  was  he  who  said  that  she  would  not  live 
with  him  after  that  Incident.  He  denied  this  and  testified 
that  his  wife  was  the  one  who  told  him  that  she  would  not 
live  with  him  any  longer.  Both  parties  testified  with  refer- 
ence to  leaving  the  apartment  on  the  same  day,  the  division 
of  their  belongings,  the  husband  giving  her  the  furniture, 
the  amount  paid  by  the  husband  to  the  wife  and  the  payment 
of  $20.00  a  month  for  four  years,  but  he  denied  that  the 
separation  was  at  his  suggestion.   The  plaintiff  recognized 
that  he  had  an  obligation  to  support  his  wife,  (Johnson  v. 
Johnson.  313  111.  App.  193,  Elzaa  v.  Elzas.  171  111.  632)  and 
the  making  of  these  payments  of  $20.00  per  month  for  four 
years,  the  division  of  the  bonds  and  the  personal  effects, 
or  the  fact  that  the  plaintiff  insisted  that  the  defendant 
take  the  bedroom  furniture  as  he  had  bought  it  for  her,  are 
not  sufficient  to  establish  that  the  finding  of  the  Chancellor, 
that  the  separation  was  not  by  agreement,  Is  contrary  to  the 
manifest  weight  of  the  evidence.   The  decree  appealed  from 
must  therefore  be  affirmed. 

Decree  affirmed. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


October  Term,  A.D.  1950 


3  44I.A.  1 


PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Appellee, 


vs. 


H.    GHOLSON  and 
CLARA   GHOLSON, 

Appellants 


APPEAL  FROM  THE 
CIRCUIT   COURT  OF 
CARROLL  COUNTY. 


n.„„     -r 

Appellant  S.  j-i.  Gholson  was  adjudged  polity  of 
^    criminal  contempt  by  the  circuit  Court  of  Carroll  bounty 
and  a  fine  of  $280*SQ| and  a  Jail  sentence  of  ten  days  was 
imposed.   Appellant  Clara  Gholson  was  also  found  guilty  of 
-gjo     tne  same  charge  and  fined  tBttO.OfW-" 

>jc  The  proceedings  are  based  upon  the  verified  petition, 

as  amended,  filed  by  the  State's  Attorney  of  Carroll/County 
and  the  sworn  answers  of  both  defendants.   It  is  the  contention 
of  the  defendants  that  by  their  sworn  answers  they  purged  them- 
selves of  any  contempt  of  oourt,  but  the  trial  court  found 
otherwise,  and  to  reverse  the  Judgments  Imposed  defendants  brinr- 
the  record  to  this  court  for  review. 

The  petition  for  a  rule  to  show  cause  alleged  that  on 
September  12,  1949,  there  was  duly  instituted  in  the  Circuit 


,0'ourt  of  Carroll  GOunty  a  criminal  cause  ap-ainst  the  defendant, 
E.  H.  Gholson,  and  that  said  criminal  cnuse  was  then  pendlnp- 
and  undetermined;  that  In  said  criminal  cause  the  defendant 
E.  H.  Gholson,  was  charced  with  violating  "The  Medical  Practice 
Act  of  the  State  of  Illinois";  that  on  the  21st  day  of  November, 
1949,  the  defendant,  B.  H.  Gholson,  was  present  In  open  court 
and  attended  by  his  counsel  and  said  criminal  cause  was  set  for 
trial  on  the  12th  of  December,  1949;  that  a  list  of  the  names  of 
the  Jurors  drawn  to  he^r  sal d  cauue  was  delivered  to  the  defend- 
ant; that  thereafter  and  on  December  8,  1949,  the  defendant, 
^.  H.  Gholson,  wrongfully  and  unlawfully  caused  to  be  published 
in  Ehe  Lanark  Gazette  and  Thomson  Review,  both  of  which  were 
public  secular  newspapers  published  and  of  general  circulation 
in  Carroll  bounty,  a  certain  advertisement,  a  oopy  of  v/hlch  was 
attached  to  said  petition  and  made  a  part  thereof;  that  members 
of  the  Jury  which  were  to  hear  the  criminal  cause  against  said 
defendant  set  for  trial  for  December  12,  1949,  were  subscribers 
to  said  newspapers,  or  one  of  them,  and  did  receive  and  read 
said  advertisements  and  would  be  influenced  by  them  in  favor 
of  the  defendant;  that  on  the  7th  of  December,  1949,  the  defend- 
ant, E.  H.  Gholson,  caused  a  certain  newspaper  advertisement  to 
be  distributed  at  large  in  Carroll  County  throuj^i  the  United 
States  pails,  a  copy  of  said  advertisement  beinp;  also  attached 
to  the  petition  and  made  a  part  thereof;  that  some  one  or  more 
of  the  members  of  the  jury  drawn  to  try  the  criminal  cause 
ap^alnst  said  defendant  saw  and  read  said  advertisement  and  would 
be  influenced  by  it  in  favor  of  the  defendant,  B.  H,  Gholson. 
The  petition  then  alleged  that  the  defendants  were 
husband  and  wife  and  that  the  defendant,  S.  H.  Gholson,  claims 


■ 
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to  be  a  p-raduate  of  Palmer  ^ohool  of  Chiropractic  at 
Davenport,  Iowa;  that  the  defendants,  after  the  cause  had 
been  set  for  trial  and  prior  to  the  date  of  the  trial,  wrong- 
fully organized  and  arranged  for  a  motor  caravan  of  400  auto- 
mobiles and  1200  people  consisting  of  students  and  Instructors 
of,  and  other  persons  connected  or  associated  with,  the  Pnlraer 
School  of  Chiropractic,  to  travel  from  Davenport,  Iowa,  to 
Mt.  Carroll,  the  jCOunty  .Seat  of  Carroll /County ,  to  attend  the 
trial  of  said  criminal  cause  on  December  12,  1949;  that  on 
December  7,  1949,  defendant,  K.  H.  aholson,  actln- by  and 
through  his  wife  and  ©pent,  the  defendant,  Clara  Cholson,  who 
was  also  acting  in  her  own  behalf ,  informed  the  Sheriff  of 
Carroll ^County,  the  Chief  of  Tolice  of  3fvanna,  and  the  Serjeant 
of  the  Illinois  State  Police  that  said  motor  caravan  of  400 
automobiles  and  ^200  people  would  travel  from  Davenport,  Iowa, 
to  Mt.  Carroll  to  attend  said  trial  on  December  12,  1949,  and 
requested  said  officers  to  escort  said  caravan,  cr  to  provide 
an  escort  therefor,  and  to  arrange  for  sufficient  and  convenient 
facilities  for  parkin?  said  motor  caravan  at  or  near  said  Court 
House;  that  the  defendant,  S«  H.  Gholson,  on  and  about  December  9, 
1949,  informed  the  Chief  Deputy  Sheriff  of  Carroll  bounty  that 
Said  motor  caravan  was  comin<-  and  requested  him  to  escort  said 
caravan  and  to  arranp-e  convenient  facilities  for  the  parkin?  of 
said  motor  caravan  near  the  Carroll  bounty  Court^.House  on 
December  12,  1949. 

The  petition  then  charges  that  the  defendant,  E.  H. 
Oholson,  caused  said  advert is erne ntc  to  be  published  and  circulated 
and  said  caravan  to  be  organized  with  the  purpose,  plan  and  intent 
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to  wrongfully  and  unlawfully  Influence  the  panel  of  Jurors 
selected  to  try  the  Issue  of  his  .cfullt  or  Innocence  in  the 
criminal  cause  then  pendinn-  against  him.   It  is  then  'tlle^ed 
that  on  December  12,  1949,  a  motor  caravan  of  12fi  automobiles 
and  500  persons  did  travel  from  Davenport,  Iowa,  to  the  jSburt 
■House  at  Mt.  Carroll,  Illinois,  and  said  persons  did  enter 
the  court  room  in  said  -Court  -House  where  the  trial  was  to  be 
held  and  that  said  persons  were  present  in  the  oourtiroora 
prior  to  the  time  of  the  convening  of  said  court  for  said  trial 
and  that  said  persons  occupied  all  the  available  Beating 
facilities  in  said  court  room  and  occupied  all  of  the  aisle 
space  and  standing  room  space  In  the  court  room  and  the  adjoin- 
ing hallways  and  stairways. 

The  newspaper  advertisements,  attached  to  the  peti- 
tion, are  as  follow s: 

"Jerry  Olson  is  a  happy  little  boy,  and  his  parents 
are  even  happier  for  their  dream  of  a  normal  life  for 
their  son  has  at  last  been  attained.   The  nine-year  - 
old  child  of  Mr.  and  firs.  Alvin  Olson,  Savanna,  Is  back 
in  school  and  enjoying  a  normal  boyhood  after  almost 
three  years  in  the  hospital. 

"Jerry  was  stricken  with  polio  in  Aunust,  1946.  He 
spent  the  next  two  years  and  nine  months  in  Deaconess 
hospital,  Freeport,  under  constant  medical  care  pro- 
vided by  the  Carroll  County  Chapter  of  the  National 
Foundation  for  Infantile  Paralysis. 

"The  little  boy  was  released  from  the  hospital  in  Kay 
of  this  year,  partially  paralyzed  on  his  left  side  and 
wearing  a  brace.  The  polio  foundation  said  they  could 
not  lona-er  care  for  him  there  because  of  the  expense 
of  hospitalization.  From  the  tiaie  he  became  ill  until 
his  release  from  the  hospital,  over  $9000  was  spent  on 
his  medical  treatment. 

"Mr.  and  Mrs.  Olson  then  took  Jerry  to  Dr.  S.  H.  Qholson, 
Savanna  Chiropractor.  Dr.  Cholson  took  Jerry  under  hla 
care  ana  accord!  n;-  to  Mr.  Olson,  'after  the  first  adjust- 
ment of  the  spine,  Jerry  waa  able  to  move  his  left 
shoulder  for  the  first  time  since  his  illness.' 
-#— 

"No*  three  months  later,  Jerry  has  discarded  his  brace. 
He  haa  even  bea-un  to  boast  about  the  muscles  in  his  left 
arm. ri 


The  otherAref erred  to  was  a  reprint  of  an  article 
published  In  The  Chiropractic  Review,  which  Is  on  annual 
periodical  published  by  The  Chiropractic  Association,  and 
consisted  of  an  autobiography  of  the  def endant ,AQholson,  and  w*^ 
couohed  In  laudatory  language  in  tjte£--ss^sr=»«*  its  references 
to  the  defendants  and  the  chiropractic  profession. 

The  defendants  filed  their  separate  v* rifled  answers 
Ho  this  petition.   The  defendant,  E.  H.  Oholson,  in  his  answer 
admitted  that  he  was  the  defendant  in  the  criminal  c»uae 
referred  to  in  the  petition  which  on  November  21,  1949,  was 
set  for  trial  on  December  12,  1949,  and  that  he  was  present  in 
the  court  rooia  on  the  day  of  the  settin--  and  admits  that  a  Jury 
list  was  riven  to  him  at  that  time.   He  further  admitted  in  his 
answer  that  he  had  the  newspaper  articles  published  in  ^he 
Lanark  Gazette  and  the  Thomson  Review,  as  alleged,  but  denied 
that  he  knew  or  Bhould  have  known  thc.t  some  one  or  more  of  the 
members  of  the  jury  drawn  to  hear  the  criminal  cause  against 
hlra  would  read  sold  advertisements  and  be  Influenced  by  them. 
As  to  the  allegation  that  some  one  or  more  of  the  Jury  did  read 
said  newspapers  and  die!  consider  the  advertisements  of  the 
defendant  therein,  he  alleged  that  he  had  no  knowledge,  and 
could,  therefore,  neither  admit  nor  deny  such  allegation)  this 
defendant  also  admitted  that  he  had  the  article  published  in 
The  Chiropractic  Review  but  denied  all  the  other  allegations 
of  the  petition  pertaining  to  said  advertisement  except  that 
he  averred  that  he  had  no  knowledge  as  to  whether  any  member 
of  the  jury  ranel  saw  said  advertisement  and  read  the  same. 
In  his  answer,  defendant,  E.  H.  Gholson,  denied  that  he  or  -anlzed 
the  motor  caravan  of  persons  associated  with  or  connected  with 
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the  Palraer  School  of  Chiropractic  to  travel  from  Davenport, 
Iowa,  to  Mt.  Carroll  to  attend  his  trial  ,and  he  also  denied 
that  he  called  the  Sheriff  of  Carroll  bounty ,  the  Chief  of 
Police  of  the  City  of  Savanna,  and  the  Illinois  State  Police 
to  escort,  or  to  provide  an  escort,  for  said  caravan  but 
admitted  that  he  talked  with  the  Deputy  Sheriff  of  Carroll 
County  and  ^oup-ht  advice  on  how  to  obtain  an  escort  for  said 
caravan.   He  admitted  that  there  were  a  number  of  people  pre- 
sent in  the  court  room  on  December  12,  1949,  the  day  set  for 
his  trial,  as  alleged  in  the  petition,  but  denied  the  other 
matters  therein  contained.   In  hi3  answer  he  alleged  that  the 
newspaper  articles  and  the  reprint  from  the  Chiropractic  Review 
were  all  a  part  of  his  general  advertising  policy  and  were  in  no 
way  connected  with  the  criminal  onuse  then  pending  against  him, 
nor  were  they  published  with  any  intent  or  design  to  influence 
the  outcome  of  said  criminal  proceeding. 

The  defendant,  Clara  Gholson,  filed  substantially  the 
same  answer  as  her  husband  except  that  aha  admitted  that  she 
did  call  the  Sheriff  of  Carroll  bounty,  the  Chief  of  Police  of 
Savanna,  and  the  Illinois  State  Police  to  try  to  arrange  for  a 
polios  escort  of  a  group  of  people  who  indicated  their  intention 
to  attend  the  trial  of  the  criminal  cause  against  her  husband, 
the  defendant,  E.  H.  Cholcon,  but  that  said  escort  was  desired 
for  the  purpose  of  preventing  a  traffic  hazard  on  the  highway. 

It  is  the  contention  of  appellants  that  under  the 
authorities  they  purged  themselves  of  the  alleged  contempt  by 
their  verified  answers  and  the  trial  court  erred  in  not  so 
finding. 

the  court  was  upon  the  pleading*  and 
the  personal  observation  of  the  court  as  to  what  transpired  in 


G  -  V 


the  court   room  on  December  12,   1949.      The  trial  court   In 
rendering  the   Judgment   appealed  from  said:      "I  came  Into  the 
court   room  at  about  twenty   minutea  after  nine,    anticipating 
a  session  of  court  at   ten  o'clock.      I  had  no  knowledge  of 
any   such  gathering  until  I  entered  the   court  room  door,    from 
the  rear  of   the  benca.      To  state   it  very  free  from  exaggeration, 
I  will  say  that  the  allegation  In  the  amendment  to  the  petition 
that  there  were  five  hundred  people  comin^  from  Iowa  to  this 
court,    if  they  got  into   the  court  room,  3£x£&^xxXxl2»xx*S$ 
3P^xpcx-X)X}j§xxWr1o   r    vary  node  at  estimate,   bee  ■■use  surely  there 
were   in  this  court  room,   in  this   old  bulla ln^,   built  In  1858, 
on  the  second  floor  and  gallery  people   in  number  at  least  double 
the  number  that  had  any  ri^ht  in  the  court  room  space  and  at 
the   sides  of  the   court   room  where  counsel   have  a  rlnht   to 
assemble.      I  went  Into  the   judge's  chambers   and  attended  to 
some  matters   there,      |      oamc   into   the  court  room  to  learn  that 
the   jurors  were  not   in  the  court  room.     The   Jurors  were  here  for 
the  trial,    but  they  were  up   on  the  third  floor  in  the   jury  rojra. 
*■*—*"-*  I  had  in  mind   the  safety  of  the    Jurors   on  the  third  floor 
of  the  building,   and  the  fire  hazard  and  the  hazard  of  this   old 
building,    nearly  a  hundred  years   old,   with  a  tremendous  crowd 
in  it,    having  observed  from  ray  seat  on  the  bench,    coraino-  to 
and  from  the   judge' a  chambers,    that   the  nail  and  3tairway  were 
packed  to  oapaelty  with  people,    apparently  waiting  to  come  into 
the  court  room  tTTT*  and   in  tue  course  of  the  proceedings   that 
morning  there  were   things  that   evidently  were  amusing  to  the 
crowd,   because  on  thre-    different   occasions    it   became  necessary 
for  me,    In  order  to  keep  the  crowd  where  they  belonp-ed,    and  in 
order  to  "  that   there  must  not  be   the  disturbance 


: 


and  cl^p-llnn-  and  lau  -hinc-  and  nolae  that  there  we6  from  the 


audience  In  the  court  room.  'Whether  it  disturbed  anyone  else 
or  not,  it  disturbed  rae,  and  I  didn't  like  it,  and  I  stated  so  to 
them  quite  emphatically .   The  launhter  was  at  times  detrimental 
to  Mr.  Smith's  (the  State's  Attorney)  contentions  and  not 
favorable  to  hira. 

\j**»~*"-»  prom  the  matters  before  the  court,  in  the 
petition,  as  amended,  it  quite  satisfactory  -c  .  e~rs  that  the 
respondents  not  only  knew  of  this  unnatural  interest  of  the 
citizens  of  Iowa,  incident  to  the  proceeding  in  thin  court,  but 
that  they  participated  actively  in  bringing  that  caravan  about, 
and  In  brln.o-lnp-  those  people  here.  The  answers  show  the  knotvledp-e 
of  these  respondents  and  tb*t  there  was  a  Jury  trial  set,  and 
that .both  of  the  respondents  knew  of  the  proposed  caravan,  and 
it  is  fair  for  the  court  to  conclude  that  they  knew  of  the  effect 
of  a  large  number  of  people  like  that,  the  presence  of  those 
people  upon  the  Jurors,  possibly  and  probably  upon  the  court. 

/**°  *-*   These  respondents  knew  of  the  result  of  that  large  number 
of  people  coming  into  this  court  room  and  taking  over  control 
of  all  the  space  in  the  court  room,  and  in  the  opinion  of  the 
oourt,  it  became  the  duty  of  these  respondents,  a  duty  to  the 
court,  f^T?   upon  their  receiving  notice  of  that  proposed 
caravan  f/*  •  to  have  requested  those  from  whom  they  received 
the  information  and  those  in  charge  of  the  caravan  f'^  *   to 
refrain  from  thuft  embarraislna*  the  oourt  in  its  orderly  procedure 
and  from  overcrowding  or  takln?  over  the  space  the  oourt  needed 

**-*—*   now  I  am  statlnn-  these  thincrs  from  my  own  observation  and 
my  own  feellnp-s  on  the  morning  in  question.   I  never,  in  ray 
experience,  nave  been  quite  as  disturbea  in  connection  with  a 
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court  proceeding  as   I  was  at  the  time  of   the  incident  and 

the  Mtl   that   I  have   related  in  this  record  p^-*-*V' 

~\jrj  Soth  the  People  nna  the  defendants  have  treated 

■    ) 

this  proceeding  as  an  indirect  or  constructive  contempt  of 

court.      In  Htm  People  v.   ^oss.    382  111.   307,    at  pap-e  312,    the 

court  sala:      rtIn  a  case,   as  here,   where  a  contempt  proceeding 

is  instituted  to  uiaintain  the  court's  authority  and   to  uphold 

the  administration  of   justice,    and  where  the  acts  charp-ed  were 

not  committed  in  the  presence  of  the  court,    a  sworn  answer 

denying  the  alleged  wrongful  acts   is  conclusive,    extrinsic 

evidence  may  not  be  received  to  impeach  it,    and  the  defendant 

la  entitled  to  his  discharge.    (People  v.     -hitlow,    357  111.   34; 

BggJ&S   /.    .■ic^:>n--ld,    314  id.    548;   People   v.    Seymour.    272  id.    295). 

ir   the  answer  is   false,    the  remedy  it  by  Inctlotment   for  pre  Jury. 

(People   v.    t-ioLaufhiln.    334  111.    354.)      On  the  other  hand,    If   the 

answer  admits  the  material  facts  charged  to   be  true  and  the 

faotts  constitute  a  contempt   of  court,    punishment  is  imposed. 

(People,  v.    Parker.   374  111.    524;    People  v.   Seymour,    supra . ) 

In  either  event,    the  offender  is   tried  solely  upon  his  answer.^' 

For  further  explanation  of  the   difference  between  a  direct  and 

an  indirect  contempt  of  court,    3ee  People  v.    Harrison,    403  111. 

320,   where  it   is  pointed  out  that  an  indirect  contempt  consists 

of  matters   taking  place  outside  of  the  presence  of  the  court 

and  concerning  which  the   court   aoes   not  have  full  personal 

knowledge  of  every   element   necessary   to  constitute  the  oonterapt. 

^\  It  was  proper  for  the  court  to  take  into  consideration 

the  matters  within  his  personal   observation  and  knowledge  with 

respect  to  what  occurred  In  his  court  room  on  December  12,    1949, 

the  day  the  criminal  cause  against  the  defendant,   E,    H.   C-holson, 


was  set  for  trial  Insofar  r><!  hi  I  Observations  and  knowledp-e 
concerned  the  matters   referred  to  in  the  pleadings,   Tn 


People  v.  Mile,   192  111.  ftpp.  13!  ,  •,  the  oourt 

said:   "Where  the  contempt  charged  is  criminal  in  Its  nature, 
as  in  this  case,  the  contemner  may  answer  the  charge  under 

I   either  orally  or  in  writing,  as  he  choses,  and  his  answer 
must  be  accepted  es  true  except  In  so  far  ar;  it  may  contradict 
the  records  of  the  court,  or  the  facts  that  transpired  in  the 
presence  of  the  court,  and  if  by  his  answer  he  purges  himself 
of  the  contempt  charged  against  him,  he  must  he  acquitted 
thereof." 

Jj       It  is  apparent  from  this  record  that  if  there  has  been 
any  contempt  of  court  by  the  defendants,  it  Ilea  In  their  havinr- 
published  the  advertisement  a  attached  to  the  petition  and  the 
presence  of  the  caravan  in  court  on  December  12,  1949,  with 
their  knowledge  and  acquiescence.   It  is  Insisted  by  counsel  for 
appellants  that  since  ths  advertisements  in  question  do  not 
specifically  refer  to  the  criminal  cause  then  pending  against 
the  defendant,  E.  H.  Qholson,  they  are  not  contemptuous  and, 
further,  that  there  is  no  showing  that  any  member  of  the  jury 
called  to  hear  said  criminal  crmse,  or  the  court,  read  naid 
advertisements.  Suoh,  however,  Is  not  the  test  of  a  contemptuous 
publication.   In  Toledo  ?■".  qy^^er  Co.  v.  United  States,  247  U.S. 
402,  413,  421,  62  L.  Ed.  1186,  1193,  1194,  334^.  Gt.  &S3**  560, 
the  newspaper  company  was  adjudged  guilty  of  contempt  of  court 
by  publlshinr  in  ths  city  where  the  court  was  slttinp-  articles 
concerning  a  pending  equity  ease.   In  that  case  it  was  raaintained 
that  it  was  not  alleged,  proved,  or  found  th*>t  any  of  the  publi- 
cations was  brought  into  the  court  huildlnp-  or  read  by  the  judere, 
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and,  therefore,  he  lacked  power  to  punish  for  contempt. 
Replying  to  this  contention,  the  court  said:   "Clarified  by 
the  matters  expounded  and  the  rulJ  itorshall  Case 

(Marshall  v.  .lordon.  243  U.  3.  521,  63  L      B81,     .  .  1917F, 
27f      •   it,  -.-.     Ann.  Cae,  1918B,  371),  there  ami  be 

loubt  that  the  provision  (s  808)  conferred  no  power  not 
already  granted  and  imposed  no  limitation*  not  already  existing 
— z*"~"   .  .  T\  The  provision  therefore,  conformably  to  the  whole 

history  of  the  country,  not  ad.nl  -    the  constitution  l  limi- 
tations nor  rest  no  ting  or  qualifying  the  power     '  ed,  by 

"" 

necessary ■implication  recognized  and  sanctioned  the  existence 

of  the  right  of  aelf -preservation,  that  is,  the  power  to  restrain 
acts  tending  to  obstruct  and  prevent  the  untra      and 
unprejudiced  exercise  of  the  judicial  power  given  by  summarily 
treating  such  aota  t   unishlng  accordingly* 

The  teat i  therefore,  Is  Bhe  oharaoter  of  the  act  done  and  its 
direct  tendency  bo  prevent  and  obstruct  the  discharge  of  Judicial 
duty,  ~~  a  conclusion  which  necessarily  sustains  t       of  the 
statute  taken  by  the  courts  below.  ,  .  . 

ie,  it  Is  urged  that,  although  the  natters  which 
were  made  the  basis  of  the  findings  were  published  at  the  place 
..ere  the  proceedings  were,  pending  and  under  the  circumstances 
ich  we  have  stated  In  s  dally  paper  having  large  circulation, 
as  it  was  not  shown  that  they  ha<      seen  by  the  pre.  idlng 
Jttdge  or  had  been  circulated  in  the  court  room,  they  did  and 
could  form  no  basic;  for  an  inference  ox"  guilt.  But  the  situa- 
tion is  controlled  by  the  reasonable  tendencies  of  the  acts  done 
and  not  by  extreme  and  subst      j   Impossible  assumptions  on 
the  subject*   -..Tain,  it  is  said  there  is  no  proof  that  '.he  mind 
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of  the  Judge  was  influenced  or  his  purpoec  to  do  his  duty 
obstructed  or  restrained  by  the  publications  and,  therefore, 
there  was  no  proof  tendlnr  to  show  the  wron"-  complained  of. 
^ut  here  arraln  not  the  Influence  upon  the  mind  of  the  particu- 
Inr  Judge  ifl  trie  criterion,  but  the  reaaonable  tendency  of  the 
acts  done  to  influence  or  brinp-  ahout  the  beleful  result  is 
the  test.   In  other  words,  havlnr  regard  to  the  powers  conferred, 
to  the  protection  of  society,  to  the  honest  and  fair  admlnetra- 
tlon  of  Justice  and  to  the  evil  to  come  from  ita  obstruction, 
the  wrong:  depends  upon  the  tendency  of  the  ects  to  accompli  ah 
thic  result  without  reference  to  the  consideration  of  how  for 
they  may  have  been  without  Influence  in  b  particular  case.  The 
wrongdoer  may  not  be  heard  to  try  the  power  of  the  Judce  to 
resist  acts  of  obstruction  and  wronprdoinc  by  him  committed  as 
a  prelude  to  trial  and  r-uniahment  for  his  wronp-ful  acts."  See. 
aliO,  Sinclair  v.  United  States.   279  United  States  749,  73  LSSLa 
Ed.  938,  49  SUp.  Ct.  Sagfe  471. 

In  Telegram  Newspaper  Company  v.  Commonwealth,  172 
Mass.  294,  52  N.  E.  445,  44  L.R.A.  15°,  the  newspaper  was  adjudged 
guilty  of  contempt  of  court  for  a  certain  publication  which  it 
nade  concerning  p  petition  filed  by  one  Lortng  againat  the  Town 
of  Holden  for  the  assessment  of  damages  arainst  said  town  for 
the  taking  of  his  property.   The  portion  of  the  ertlcle  published, 
which  the  court  found  trae  calculated  to  obstruct  Justice  and 
prevent  a  fair  trial  waa  ee  follows:   "The  town  offered  Lorlnp 
at  the  time  of  the  taking,  but  he  demanded  I2S0,  and,  not 
;  ino-  it,  went  to  lew."  The  oourt  found  that  the  articles 
were  not  defamatory  to  the  presiding  Justice  of  the  court,  or  *\L<\Q 


Jure   I   re      I        referred  to  was  b°inn- (tried, 
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or  the  parties  to  the  cause,  *but  3lnce  the  matters  contained 

In  the  publication  would  not  h^ve  been  admissible  in  evidence  — 

'■•   Is  the  offer  of  a  oooj  •  -  —  the  court 

was  of  the  opinion  that      publioatlon  tended  to  obstruct 
Justice.   In  that        j  court  said:   "The  intention  of  the 
publisher  of  a  newspaper  1       Lt  should  be  bought  and  read 
by  p".      rlthin  the  place  where  it  circulates.  Gases  before 
a  court  should  ba  determined  on  the  evidence  presented  in  court. 
It  id  an  inevitable  perversion  of  the  proper  administration  of 
Justice  to  attempt  to  Influence  the  Judge  or  Jury  In  the 
determination  of  a  cause  pending  before  them  by  statement!  out- 
side of  the  courtroom,  and  not  in  the  oresenoe  of  the  parties, 
whioh  may  be  falee,  and,  even  if  they  are  true,  ere  not  In  law 
admissible  in  evidence.  We  oannot  say  that  lt  appears  that  the 
lor-  oourt  erred  in  adjudging  that  the  publication  of  these 
articles i  under  the  circumstances  stated,  was  a  oonterapt  of 
that  court;  and  it  was  for  that  court  to  determine  whether  it 
was  necessary  to  institute  proceedings  for  contempt  in  order 
to  vindicate  its  authority  to  secure  the  due  administration  of 
Justice  in  a  osuse  pending  before  it.  Ths  publication::  contained 
statements  of  facts,  evidence  of  which  was  not  competent  at  the 
trial,  and  was  not  introduced  at  the  trial]  an .''  they  were  so 

j  that  it  was  likely  t)  Ling  justice  and  the  Jurors 

would  read  them  during  the  trial,  and  the  natural  end  probable 
effect  of  than  would  be  improperly  to  lnfluenos  thi  court  and 
Jury  In  the  determination  of  the  cause." 
XtftSj         It  has  been  held  that  it  is  not  essential  to  the  power 

the  court  to  punish  for  contempt  in  the  pUblJ       of  an 
article  that  the  publication  should  aotu  1     ve  obstructed  the 


A 
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administration  of  justice  in  e  particular  onae  but  thnt  it  is 
sufficient  if  it  was  the  object  ana  tendency  of  the  publica- 
tion to  produce  such  a  result.  [.   .  ■ .  io  v.   -  -  'n,  64  111.  195.) 
la  the  instant  case  we  think  the  oy  of  the  advertise- 

ments admittedly  publiahed  by  the  defendanta  was  to  prevent  the 

pie  from  having  a  fair  trial  of  the  isauea  involved  in  the 
crliiiln.nl  cause  againat  the  defendant,  '.  H.  rtiolaon.  This  is 
especially  true  as  to  newapaper  artlelea,  inasmuch  as  these 
advertisement  a  were  publiahed  just  four       Lor  to  the  date 
set  for  the  hearing  of  the  criminal  oauea,   .       Lng  that 
theae  advertisement a  wer     rt  of  bia  general  advertising 

it   oontei  i,  :   v     th  t   it  i       luty,  under 

the  circuit  anc      :hown  by  this  record,  t.      refrained 
fro..:  such  advertising  until  ft  :■  the  criminal  natter  againat 
him  had  been  tried. 

ffl  Phie  leaves  the  natter  of  the  oaravan  for  disposition. 

inswera  of  appellants  disclaim  any  part  in  the  organization 
Of  the  oaravan,  but  the  answers  of  both  admit  kn      i  thereof 
and  overt  acts  in  the  obtaining  of  help  to  expedite  the  caravan 
and  to  obtain  parking  facilities  for  V-.    rhen  it  arrived  at  the 
court  house.  Instead  of  doinp-  things  that  night  expedite  the 
/an,  it  was  their  plain  duty  to  do  whatever  they  oould  to 
suppress  it.  !L  it,  E.  H*   lolaon,  was        in  tlie 

court  room  on  November  21,  1949,  when  the  criminal  cause  was 
set  for  trial  and  ha  thus  knew  of  the  limited  physical  facilities 
of  tne  court-house  and  court;_yooia.  The  defendant  a  contend  that 
they  had  no   cower  to  keep  away  th<       ..ere  int      I  in 
attending  the  trial  and,  further,  that  these  i  a 
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2  OffUl   ri'dit   to  attend   the   trial,    aa    a   trial    it:    :.   puMIc 

ring*  diaputea  it  a  trial  i3  a 

I  ilio   :a&to:vr'  •,    this    C  not 

raons  tat  in  the  ..t,   but  rat 

in  aur  opinion,   a  L  it:-  of  psraona 

scehin^  to  influence  the  orderly  prooea         >f  1    .  and  the 
..-.  n   :>f  Justice.      The  failure  of   the   defendants   In 

-  evory  ma  na  at  thair  <:i3po3al  to  -li  tf  it 

firmatlve  aots  in  connection  therewith,  under  the 
circumstances  appearing  in  bhia  raoord,  constitute,  a  oonteapt 
of  court. 

juu^aentD  of  the  olreuit  court  -re   oorreot  and 
affirmed.  y     (    (  Qj? 


jJudirraants  affirmed. 
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UNITED  STATES  OF  AMERICA 

State  of  Illinois  ) 
Appellate  Court   )   ss: 
Second  District   ) 

At  a  term  of  the  Appellate  Court,  begun  and  held  at 
Ottawa,  on  Tuesday,  the  3d  day  of  October,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  fifty,  within  and  for 
the  Second  District  of  the  State  of  Illinois: 

Present  —  Honorable  FRED  G,  WO  LEE,  Presiding  Justice 
Honorable  GEORGE  W.  BRISTOW,  Justice 
Honorable  FRANKLIN  R.  DOVE,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
EDWARD  T.  RYAN,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit: 
0n    OCT  2  0  |!  The  Opinion  of  the  Court  was 

filed  in  the  Clerk5 s  Office  of  said  Court,  in  the  words  and 
figures  following,  viz? 


0«n.  HO.  10409 

In  the  Appellate  Court  of  Illinois 

^rn-:  ,  i;?trir:t 

May  Terae,  /--.   D«  1950 

Batty  -linger,  ) 

)   Appeal  from  Circuit  Sourt  of 
Plaintiff-Appellant,    ) 

)       Bock  Island  County 
vs.  ) 

)   honorable  Leonard  K.  Tellcen, 
John  a  .  ohrb^rg,  ) 

*  )       ftUfft  Presiding. 

Defendant-Appellee.    ) 

Shi©  ar>'  •  r  1  reaches  this  court  aa  a  result  of  plain- 
tiff* a  failure  to  convince  a  Jury  th#t  she  was  entitled  to 
daaages  in  a  personal  Injury  action  in  the  Circuit  Court  of  Rook. 
Island  County. 

Hie  plaintiff.  Batty  dinger,  alleged  In  her  complaint 
that  in  I'ovasber,  194B,   the  defendant,  John  H.  hrberg,  was 
driving  an  automobile  into  the  intersection  of  fifteenth  J treat 
and  Third  Avenue  In  the  aity  of  nook  Island,  an"  n   .gently 
caused  a  o dLliulon  with  a  motorcycle  upon  which  «n©  v,  s  ridin  ; 
that  she  was  in  the  ex«reise  of  due  cfcre  and  caution 
as  a  result  thereof  she  was  painfully  and  permanently  injured. 

A  reading  of  the  record  discloses  th«t  there  Is  not 
very  such  dispute  a&  to  what  actually  happened  at  the  tiae 
in  question,  fhe  accident  took  place  on  :;ovea&er  7,  1948,  at 
fiv  I.   .,  when  it  km  Just  becoming  dusk»  the  plaintiff  was 
riding  aa  a  passenger  on  a  octercyole  which  wos  being  operated 
by  Donald  Aten.  The  plaintiff  and  Donald  had  been  riding  arounc 
the  Tri-Cities  for  several  hours,  and  Just  rrior  to  the  accident 
ware  traveling  west  on  Third  Avenue$  approaching  its  intersection 
with  Fifteenth  stre.-.-t.  mere  was  testimony  that  at  the  time 
of   the  occurrence,  they  were  traveling  at  the  rate  of  twenty  (20) 
«i3es  r-er   hour  on  the  right  lane  of  traffic.  The  defendant  and 
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-fi- 
nis wife  were  traveling  east  on  Third  Avenue,  and  because  of  the 
red  signal  H.pjht,  they  were  forced  to  atop  as  they  reached 
fifteenth  street.  Am  the  defendant  was.  awaiting  the  change  of  the 
Light  from  red  to  green,  he  noticed  two  women  goiru;  across  the 
street  in  front  of  hia.  After  they  had  passed,  h«  undertook  to 
make  a  left  turn,  and  as  he  passed  into  the  north  lane,  his  wife 
exclaimed,  Vohf;,  th#re  ie  a  motorcycle."  whereupon  he  mmae- 
dlately  came  to  a  stop  and  the  motorcycle  collided  with  hie  oar. 
He  had  nfet  seen  the  motorcycle  theretofore  ,  but  said  he  wat 
watching  the  twig  wMMHt  *jo  by  in  front  of  his  tar,  / 1  the  time 
the  defendant  turned  left  to  the  north  of  the  ee  ter  line  of 
Third  Avenue,  the  motorcycle  had  already  entered  the  Intersection 
and  was  to  the  west  of  the  aiddleof  the  intersection  when  it 
collided  with  defendant's  car.  There  wee  testimony  that  the 
motorcycle  was  probably  traveling  f  stater  than  twenty  miles  p*r 
hour.  A  policeman  teetified  that  it  appeared  to  hla  that  the 
motorcycle  increased  its  speed  some?  ae  it  was  aprro aching  the 
intersection,  and  was  apparently  m&king  an  effort  to  cross  the 
intersection  before  the  lights  turned  froa  green  to  red.  The 
physical  facts  would  not  indicate  that  he  wss  driving  at  a  high 
rate  of  speed,  but  that  he  unquestionably  was  driving  at  a 
speed  that  was  in  excess  of  the  statutory  rate  for  that  p articu- 
lar locality,  namely,  fifteen  «llee  -per  hour.  The  plaintiff 
testified  as  they  entered  the  intersection  she  warned  the  driver 
of  the  motorcycle  of  the  presence  of  the  defendant*  s  car  which 
had  Just  turned  in  front  of  them. 

The  driver  of  the  motorvehicle  turning  left  Into  an   inter- 
section shall  yield  the  ri&ht  of  way  to  any  vehicle  approaching  froa 
the  opposite  direction  which  1b  in  the  intersection  or  ao  close 
thereto  as  to  constitute  an  immediate  hasard.   (Chap.  95$,  3eo. 
166,  111.  Rev,  Statutes).  The  evidence  clearly  shows  that 
the  defendant  violated  thin  traffic  regulation,  end  that  by 
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•o  doing,  was  the  proximate  oause  of  the  accident  in  question. 
A  Jury,  conceivably,  would  be  Justified  in  concluding  thnt  the 
driver  of  the  motorc.  cle  wi>s  proceeding  aoross  the  intersection 
faster  th*.n  was  reas  nabl«  end  -roper  under  all  the  circumstances. 
We  ere  of  the  opinion  that  ttM  record  fails  to  Justify  the  fin  - 
In  by  the  Jury  that  the  plaintiff  failed  to  exercise  ordinary 
care  for  her  own  safety  at  thn   time  of  the  eooid«nt.  The  plain- 
tiff, a  fjust  of  the  driver  of  the  motorcycle,  oou.d  posslb/u. 
have  done  no   sore  than  she  did,  namely,  warn  the  driver  of  the 
impending  timber. 

The  negligence,  if  any,  of  the  driver  of  the  motorcycle 
is  not  imputable  to  the  p.alntlff.  Yet,  the  court  gave  this 
instruct ion: 

"You  are  ins true led  that  the  law  placed  upon  all  persons 
the  duty  of  exercising  ©are  to  avoid  injury,  and  even  though 
the  Jury  should  believe  from  the  evidence  that  the  plaintiff 
Betty  Ollngor  was  injured  thereby^  if  the  evidence  eh© we  ale© 

I  her  injuries  could  have  been  avoided  b|  the  exercise  of 
reasonable  ram  by  said  plaintiff  and,  the  driver  ,f  the  motorcycle 
and  they  Iffeejr  did  not  exercise  such  eare,  you  should  find  the 
defeadant  John  chrberg,  not  guilty  as  to  her  claim".  This  in- 
struction tells  the  Jury  that  the  plaintiff  cannot  r MMMNHP  if 
the  driver  of  the  »■•  toroyele  did  not  exercise  reasonable  c&re. 

This  ie  BO*  the  law.   Thomas  v.  Buchanan,  357  111,  270.   The 

was 
Jury/ incorrectly  informed  of  the  law  on  an  important  and  vital 

phase  of  the  case.   This  error  could  not  be  cured  by  another 

instruction  in  the  series  that  does  correctly  state  the  law, 

Hanson  v.  Trust  Company  of  Chicago,  380  111.  194;  Dees  v.  Moore, 

335  111.  /pp.  818. 

The  entire  brief  of  the  appellant  is  devoted  to  an  attacfc 

uton  the  series  of  instructions  given  by  the  appellee.  Host  of 
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the  oritioloEs  have  «or>.t.      12©«««  brief  ©cnBiet*  aalnly 

of  a  eounter-attnok  croon  ttM  «-crl«s  r>t   instructions  given  for 

the  plaintiff.  Many  of  th«Ke  objection*  nre  Justified.  It  would 

unduly  extend  thin  opinion  to  j;!.v*  a  detailed  review  of  all  the 

tjueetionn  rained  on  the  subjeet. 

The  plaintiff  present©  »  oakIb  for  dama^ee  wherein  sha 

result. 
t  reasonably  anticipate  a  favorabl*/  She  was  entitled 

to  have  the  Jury  accurately  Instructed  as  to  the  la-*.  This 

was  not  done. 

raad  and  Heaandad. 


If 


STATE  OF  ILLINOIS,] 

Appellate  Court,      Us. 

Second  District,      J  I;  PAUL  y  WUNDER>  C]erk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do 
hereby  certify  that  the  foregoing  is  a  true,  full  and  complete  copy  of  the  opinion  of  the  said  Appel- 
late Court  in  the  above-entitled  cause,  now  of  record  in  my  said  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  said  Appellate  Court,  at  Ot- 
tawa, this...§th day  of..Aprll...„ > 

in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  sixty. -...one.,.. 


L.^f^*^~rrr..  2t_.  f^f^1^^1^^^^ 


'     '         -  Clerk  of  the  Appellate  Court. 
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General  No.  10458 


Agenda  go.    5 


IN   THE 

APPELLATE  COURT  OF   ILLINOIS 

SECOND  DISTRICT 

3  44 1.A.  2 

February  Term,  A.  D.  1951 


^ 


WILLIAM  PETROKAS, 

Plaintiff -A}.;  ^llant, 

vs. 
ATLAS  FURNITURE  COMPANY,  INC., 

Defendant-Appellee . 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
WINNEBAGO  COUNTY 


j7ove,  J. 

In  a  trial  before  a  jury,  the  plaintiff,  William 
Petrokas,  obtained  a  verdict  a-ainst  the  defendant,  Atlas 
Furniture  Company,  Inc.,  in  the  sum  of  $7500.   Judgment  was 
entered  in  favor  of  the  plaintiff  and  ap-ainst  the  defendant 
on  this  verdict.   Thereafter  the  defendant  filed  its  motions 
for  judp-ment  notwithstanding  the  verdict  and  for  a  new  trial. 
These  motions  were  sustained  and  the  judp-ment  previously 
entered  in  favor  of  the  plaintiff  was  vacated  and  set  aside 
and  judgment  was  entered  in  favor  of  the  defendant  and  ap-ainst 
the  plaintiff  for  costs  of  suit.   The  motion  of  the  defendant 
for  a  new  trial  was  likewise  P-ranted.   This  appeal  by  the 
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plaintiff  challenges  the  correctness  of  the  rulines  of  the 
trial  court  in  nrantino-  these  motions  and  seeks  a  reversal 
of  the  judgment  of  the  trial  court. 

By  his  amended  complaint,  plaintiff  allep-ed  that 
the  defendant  was  the  owner  and  operator  of  a  furniture 
factory  in  the  City  of  Rockford;  that  the  factory  bulldinp- 
which  it  possessed  was  adjacent  to  a  public  sidewalk  and 
public  terrace,  which  public  terrace  lay  between  the  public 
sidewalk  and  the  curbing  on  the  north  side  of  Caroline  Street 
in  the  City  of  Rockford;  that  the  plaintiff  slipped  and  fell 
on  some  ice  which  was  covered  with  a  lio-ht  snow  on  the  terrace 
between  the  sidewalk  and  the  curbin~  in  front  of  defendant's 
factory;  that  the  defendant  wrongfully  and  negligently  attached 
and  maintained  at  the  southeast  corner  of  its  factory  building 
at  the  time  of  the  accident  and  for  many  years  prior  thereto  a 
downspout  sis  or  seven  inches  in  diameter,  which  downspout  dis- 
charged water  from  the  roof  of  the  factory  buildino-  in  o-reat 
quantities  onto  the  public  sidewalk  and  public  terrace  which 
was  immediately  adjacent  to  the  factory  building;  that  the 
maintenance  by  the  defendant  of  this  downspout  was  contrary 
to  and  in  violation  of  a  plumblns?  ordinance  of  the  City  of 
Rockford,  which  ordinance  is  as  follows:   "No  rain  water  from 
roofs  or  other  rain  water  drainage  of  premises  shall  discharge 
upon  any  public  sidewalk";  that  on  January  19,  1948,  and  for  a 
lone  time  prior  thereto,  water  from  said  downspout  ran  onto  the 
public  sidewalk  and  terrace  and  froze,  and  the  defendant  wrong- 
fully permitted  the  water  so  frozen  into  ice  to  remain  on  the 
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sidewalk  and  terrace  adjacent  to  its  buildlnp-;  that  on  the 
day  of  the  accident,  January  19,  1948,  a  light  snow  covered 
the  ice  on  the  terrace  and  that  about  noon  on  said  day  the 
plaintiff  came  out  of  the  door  of  the  factory  of  the  defend- 
ant (he  beinp-  an  employee  of  the  defendant  )  and  walked 
across  the  public  terrace  and  that  by  reason  of  the  neprliprence 
of  the  defendant  in  maintaining  said  downspout  on  its  factory 
buildint?  and  in  allowing  said  water  to  o-ather  and  freeze  on 
the  terrace,  he  was  caused  to  slip  and  fall  upon  the  ice,  and 
as  a  result  of  said  fall,  he  suffered  a  broken  left  knee  as 
well  as  other  injuries. 

The  defendant  answered  the  complaint  and  denied  that 
it  was  o-uilty  of  any  ne^licence  in  maintaining  the  downspout 
on  its  factory  building.   Upon  the  trial  of  the  issues  made 
by  the  pleadings  two  special  interrogatories  were  submitted 
to  the  jury  by  the  court  at  the  request  of  the  defendant .   The 
first  of  these  interrogatories  was:   "Did  the  plaintiff  proxi- 
mately contribute  to  brinf  about  the  accident  and  injury  in 
question  through  his  failure,  if  any,  to  use  that  decree  of 
care  and  caution  which  an  ordinarily  careful  and  prudent  per- 
son would  use,  under  the  same  or  similar  circumstances?"  To 
this  interrogatory  the  jury  answered,  "No.  "   The  second 
interrogatory  was:   "as  the  defendant,  Atlas  Furniture  Com- 
pany, Inc.,  guilty  of  neo-lip-ence  as  charged  in  the  plaintiff's 
complaint  which  was  the  proximate  cause  of  the  accident  and 
injury  in  question?"  The  jury's  answer  to  this  interrogatory 
was   "Yes . " 
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The  plaintiff  testified  that  he  was  born  in 
Lithuania,  was  56  years  of  aire  and  came  to  this  country  in 
1909;  that  he  started  workincr  for  the  defendant  In  June  of 
1932  and  had  worked  for  the  defendant  from  1932  until  the 
time  of  the  accident;  that  his  home  was  28  blocks  from  the 
defendant's  factory;  that  he  walked  to  work  nearly  every 
mornino-  prior  to  the  accident,  and  that  on  the  day  of  the 
accident  he  had  walked  from  his  home  to  the  defendant's  factory 
and  had  worked  all  forenoon;  that  it  was  his  custom  at  noon  $o 
p-o  across  the  street  to  a  small  lunch  room  located  there  to 
buy  milk  to  drink  alono-  with  his  lunch;  that  on  the  day  in 
question  he  went  throuch  the  outside  door  of  the  factory  and 
across  the  street  to  the  lunch  room  where  he  purchased  a  pint 
of  milk  and  then  started  back  across  the  street  4&taQA,o   eat 
his  dinner  in  the  shop;  that  as  he  was  walking  across  the 
terrace  on  his  way  back  from  buyinp-  the  pint  of  milk,  he  fell 
on  the  west  side  of  the  shoulder  of  the  terrace;  that  the  ter- 
race at  the  point  where  he  fell  was  covered  with  ice;  that  it 
had  snowed  in  the  early  mornino-  of  January  19th  and  this  snow 
covered  the  around  with  a  thin  coat,  probably  about  a  half  inch 
in  depth;  that  the  ice  where  he  fell  was  covered  with  this 
coatino-  of  snow;  that  after  he  had  fallen,  one  of  his  co-workers 
and  two  other  men  from  the  shop  came  to  the  place  where  he  was 
lying  on  the  n-round  and  helped  him  to  o-et  up,  and  a  little  later 
a  Mr.  Wiberp-  and  a  Mr.  Gasper,  who  were  officers  of  the  defend- 
ant, came  out  to  where  he  fell  and  then  somebody  called  the 
ambulance,  and  he  was  taken  to  the  hospital;  that  his  left  knee 
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was  "broken  in  six  places,  and  that  he  remained  in  the  hospital 
eleven  weeks;  that  there  was  a  downspout  at  the  southeast 
corner  of  the  factory  buildir.n-  some  six  or  seven  inches  in 
diameter  and  that  it  had  been  there  for  several  years  before 
the  accident;  that  he  had  seen  water  running  out  of  said  down- 
spout and  onto  the  terrace  on  several  occasions  after  b  rain; 
that  sometimes  there  was  as  much  as  three  or  four  Inches  of 
water  lyino-  on  the  sidewalk  after  a  rain  and  that  it  would 
cause  persons  uslnn-  said  sidewalk  to  cet  their  feet  wet;  that 
the  water  drained  out  of  the  downspout  at  the  southeast  corner 
of  the  building  and  proceeded  to  run  in  a  southerly  and  west- 
erly direction  toward  the  spot  where  he  fell  on  the  terrace; 
that  he  had  frequently  seen  water  on  the  sidewalk  and  on  the 
terrace  after  a  snow  had  melted;  that  on  the  day  of  the  acci- 
dent there  was  not  any  ijrfce  all  over  the  street,  but  there  was 

a  lot  of  ice  on  the  terrace  in  front  of  the  factory  door  out 

to 
of  which  he  walked  to  p-o  across/the  dairy;  that  the  ice  didn't 

pet  on  the  terrace  south  of  the  sidewalk  at  the  place  where 

he  fell  that  morning  from  s.ny   other  cause  than  the  water  running 

down  throuo-h  the  downspout  off  the  factory  roof;  that  the  ice 

was  in  front  of  the  door  and  it  was  covered  up  with  snow,  and 

there  was  ice  under  the  snow  on  the  terrace  where  he  slipped 

and  fell. 

Florian  Araelunp-  testified  on  behalf  of  the  plaintiff 

that   he  was  an  employee   of  the  defendant  and  was  working  at 

the  factory  of  the   defendant   on  the   day  of  the   accident;    that 

at  noon  on  the  day  in  question  he  went  across  the  street   to  the 
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dairy  to  pet   a  bottle  of  milk;  that  on  his  way  back  from 
obtaining  his  bottle  of  milk,  he  saw  the  plaintiff  lying  on 
the  terrace  between  the  sidewalk  and  the  street;  that  there 
was  a  telephone  service  pole  located  on  said  terrace.that  the 
the  plaintiff  was  lying  just  a  few  feet  west  of  the  telephone 
pole;  that  there  was  a  lio-ht  snow  covering  the  o-round  that  day; 
that  the  snow  covered  the  ground  so  completely  that  you  could 
not  see  what  was  underneath  the  snow;  that  he  heard  Mr.  Wiberpr, 
an  officer  of  the  defendant,  tell  Henry  Fielder,  an  employee 
of  defendant,  to  spread  some  ashes  around  on  the  terrace  and 
on  the  sidewalk  at  and  near  the  point  where  the  defendant  fell; 
that  durinpr  the  time  he  had  been  working  for  the  defendant,  after 
a  rain  he  had  seen  the  ground  around  the  downspout  completely 
soaked;  that  during  the  winter  before  January  19,  1948,  he  had 
seen  quite  a  bit  of  water  and  melted  snow  around  the  downspout 
and  the  sidewalk  and  terrace  adjacent  thereto;  that  on  January 
19,  1948,  the  terrace  where  the  plaintiff  fell  was  a  glare  of 
ice;  that  this  glare  of  ice  was  disclosed  only  after  the  snow 
was  brushed  off;  that  he  himself  slipped  on  the  ice  on  the 
terrace  while  he  was  helping  the  plaintiff  met  up  after  he  fell. 

George  Larson  testified  on  behalf  of  the  plaintiff 
that  he  was  an  employee  of  defendant  and  had  been  since  1935; 
that  he  was  working  for  the  defendant  on  the  day  of  the  accident; 
th^t  prior  to  the  date  of  the  accident  he  had  seen  water  o-o  over 
the  "errace  from  the  downspout  from  and  following  a  thaw;  that 
on  the  day  of  the  accident  the  ground  was  frozen  and  there  was 
a  thin  coat  of  snow  on   the  terrace  and  In  front  of  the  factory 
door;  that  it  was  fresh  snow  which  had  fallen  during  the  early 
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raornlncr  hours   of   that   day. 

The  County   Surveyor  of  Winnebao-o  County,    H-eorre   E. 
Schroeder,    also   testified  on  behalf   of  plaintiff.      He   testi- 
fied that  he  took  measurements   and   some  levels   at   the   defend- 
ant's  factory.      He   testified  that   the   p-round   sloped  away   from 
the   southeast  corner  of   defendant's  factory   buildinn-  where 
the   dox-mspout  was   located  toward  Madison  Street   in  a  westerly 
direction;    that  the   defendant's  building  is   a  three-story 
cement   covered  buildinc  approximately   88  feet   long-  facing-  on 
Caroline  Street,   whioh  street  runs   east  and  west  alone-  said 
defendant's  buildine-;    that   there  was   a  concrete   sidewalk  in 
front   of   the   buildinp-  running  in  an  east  and  west   direction, 
which  said  sidewalk  was   about   four  and  a  half  feet  wide;    that 
from  the   southeast   corner  of   defendant's  factory  building-  to 
Madison  Street,    some  88  feet  away,    there  was   a  drop  of   approxi- 
mately two  feet,    and  that  from  said  southeast   corner  to  the 
curb  opposite   the  door  out   of  which  the  plaintiff  walked  just 
prior  to  the  accident  there  was   a  drop  of  four  and  three-fourths 
Inches;    that  water  comlnp-  out   of  the  downspout   because  of   the 
lay   of   the   land  flowed  in  a  southwesterly  direction  toward  the 
spot  where   plaintiff  fell. 

Frank  W.    Knowlton,   weather  observer  in  the   territory 
of  Rockford,    likewise   testified  on  behalf   of   the  plaintiff.      He 
testified  that   there  was  a  four   and  a  half   Inch  snow  in  the 
City   of  Rockford  on  January  4,    1948;    that   on  January  3,    the 
hiTh  temperature   was   33°;    on  January  4,    the   hlHh  temperature 
was   36°;    on  January5,    it  was  36°;    on  January   6,    it  was   35°; 
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on  January   7,    it  was   40°;    on  January  8,    it  was   41°;    on 
January  9,    it  was   38°;    on  January  10,    it  was   35°;    on 
January  11,   it  was  37°;    that   there  was  a  trace   of   snow   on 
January  11th  and  a  hio-h  temperature   on  January  12   of  37°; 
that   two   inches   of   snow  fell  the  nlo-ht  before  January  15, 
which  snow  started  to  fall  at   11:20  P.M.;    that   from  January 
15  until  January  19,    at   about   twelve   o'clock  noon,    there   was 
not   a  thawlno-  temperature;    that    there  was   a   half   inch  of   snow 
on  the   18th,   which  half   inch  of    snow   on  the    18th  started  at 
10:50  P.M.    and  ended  at   9:00  o'clock  the  next   raornlno-;    that 
snow  melts  at   a  temperature  of  31°   -  32°;    that  where  the   sun 
shines   directly   on  the  snow  it   melts   much  more   nuickly   than 
when   the  sun  does   not    shine  on  it;    that   there  was   only   one 
chance   that   the   ice   that  was  formed   on  January  15  by  the 
thawin?  of  the   snow   that   fell  in  the   late   evening  of   January 
14  and  the   early  morninr.-   of  January   15  -would  have  had  a_u3Jfte«A» 
to  thaw  prior  to  January  19  at  12:00  O'clock  noon,    and  that   is 
by  the   sun  be  at  in*?  down  on  the   snow;    that   after  the  four  and  a 
half   inches   of   snow   on  January  1,    there  were   appro ximat el y  nine 
days   in  which  there  were   thawinc  temperatures  before  January 
19th;    that   the   two-inch  snow  that   fell  on  the   14th  and  15th  was 
"a  little   damp. " 

It  was   stipulated  that   the   defendant's  buildino-  was 
approximately   65  feet   by  80  feet  and  had  a   roof  area  of  about 
5200   square  feet;    that   the   roof   of  the  buildino-  sloped  from 
west   to   east;    that   the  water  on  the  buildino-  roof  drains   into 
one  eaves   trouo-h,   which  runs  the  whole  width  of    the  buildino- 
and  on  the   east   side   thereof,    and  that  the  water  collected  in 
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the  eaves  trough  In  the  building  is  dlschare-ed  to  the  p-round 
by  one  drain  pipe  which  is  about  six  inches  in  diameter  and 
vhich  is  loated  at  the  extreme  southeast  corner  of  the  build- 
lno-  and  which  drain  pipe  extends  from  the  roof  line  to  within 
one  foot  of  the  sidewalk. 

The  proof  shows  th^t  the  defendant  maintained  a 
six  inch  downspout  at  the  southeast  corner  of  his  building 
and  that  this  downspout  drained  the  entire  5200  square  feet 
which  comprised  the  roof  of  the  factory;  that  the  natural 
drainage  from  the  downspout  was  to  the  south  and  southwest; 
that  between  the  first  of  January  and  the  date  of  the  accident, 
more  than  six  inches  of  snow  had  fallen;  that  during  this 
period  of  time  there  were  several  days  when  the  temperature 
was  above  freezing;  that  plaintiff  and  other  witnesses  had 
seen  water  beinc  discharged  from  the  downspout  during  this 
period  of  time  and  which,  in  the  natural  course  of  events,  had 
to  flow  across  the  sidewalk  and  onto  the  terrace;  that  snow 
melts  at  a  temperature  of  about  31° |  ana>0f  course,  where  the 
sun  shines  directly  upon  it,  it  will  melt  sooner  than  it  would 
if  it  were  in  the  shade.   It  is  a  reasonable  inference  that 
some  of  the  water  that  drained  from  the  downspout  and  ran 
across  the  sidewalk  and  onto  the  terrace,  under  the  temperatures 
prevailing  during  the  days  in  question,  soaked  into  the  ground 
and  that  some  of  this  water  collected  on  the  terrace  and  froze 
and  thus  formed  ice.   It  is  undisputed  that  the  plaintiff  slipped 
on  some  ice  and  fell.   The  controversy  is  as  to  what  caused 
the  ice  upon  which  he  slipped  and  fell.   From  our  analysis  of 
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this  testimony,  it  appears  to  us  that  there  is  ample  evidence 
in  this  record  to  Justify  the  jury  in  concluding  that  the  icS 
upon  which  the  plaintiff  fell  was  formed  from  water  which  had 
drained  from  defendant's  building  through  the  downspout  and 
onto  the  terrace  to  the  spot  where  plaintiff  fell  and  thp.t  it 
was  concealed  by  the  light  snow  that  fell  the  evening  before 
and  the  morning  of  the   day   on  which  the  accident   occurred. 

The   defendant   insists   that   there  was   a  peneral   icy 
condition  throughout  the  City  of   Rockford  on  January   19  and 
this   o-eneral  iclness   created  the  condition  which  caused  plain- 
tiff  to  fall,    and  the  defendant   is   therefore   relieved  of 
liability.      The  evidence   in  the  record  does    not   support   this 
position.      Plaintiff   had  walked  the   28  blocks  from  his  home   to 
defendant's  factory   th^t   raornincr,    and  there    is   no  testimony 
that  he   encountered  any  unusual   sllpperinesa   on  his  way  to  work, 
nor   does   the   testimony  indicate   that   anyone   had  any   difficulty 
in  walking  upon  the   snow-covered  o-round   at   any  point   other  than 
where   the  plaintiff   fell.      From  the   evidence   found  in  this   record, 
we  are    of   the   opinion  the   trial  court   erred  in  sustaining  defend- 
ant's  motion  for   judgment  notwithstanding  the  verdict. 

In  support    of   defendant's  motion  for  a  new  trial,    it 
is   insisted  fcfaat   the  verdict   of   the   jury   is   contrary   to   the 
weight   of  the  evidence.     We  do  not   think  so.     We  have  set  forth 
the   evidence   in  support   of  the  allegations  of  the   complaint   and 
we  have   studied  the  testimony  offered  by  the   defendant   at   the 
hearing  and, from  our  consideration  of   all   of   the  evidence,   we 
are  clearly  of  the   opinion  that    the  verdict   of   the   jury   is   not 
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contrary  to  the  manifest  weight  of  the  evidence. 

The  defendant  also  asserts  that  the  plaintiff  was 
cfullty  of  contributory  neHLio-erice  as  a  matter  of  law  which 
bars  him  from  a  recovery  in  this  case.   Counsel  insist  that  the 
evidence  discloses  that  the  plaintiff  rushed  out  of  the  defend- 
ant's factory  building  the  instant  the  noon  whistle  blew  and 
ran  across  the  snow  covered  sidewalk  and  terrace  to  the  dairy 
on  the  other  side  of  the  street,  and  after  purchasing  a  pint 
of  milk,  then  rushed  back  toward  the  door  of  the  factory  build- 
lnp-  where  he  was  to  re-enter  and  eat  his  lunch.   Proa  our  examination 
of  the  evidence,  we  do  not  find  that  this  assertion  is  sustained. 
The  evidence  shows  that  the  plaintiff  walked  across  the  street 
in  the  ordinary  normal  manner  of  walking  and  does  not  show  that 
he  rushed,  or  ran,  as  defendant  contends. 

Lastly,  the  defendant  argues  that  the  maintenance  of 
the  downspout  and  the  discharge  of  water  or  melted  snow  through 
It  was  not  the  proximate  cause  of  the  injury  to  the  plaintiff 
and  Insists  that  the  icy  condition  caused  by  the  water  and 
melted  snow  discharged  through  the  downspout  was  superseded  by 
the  half -inch  snow  which  the  evidence  discloses  fell  the  nio-ht 
before  and  the  moraine?  of  the  accident.   It  is  not  necessary 
that  the  jury  be  able  to  determine  whether  the  plaintiff  slipped 
on  the  snow-covered  ice  solely  because  of  the  maintenance  by  the 
defendant  of  the  downspout,  or  from  a  combination  of  water  draln- 
in<r  from  the  downspout  and  forming  into  ice  and  beinp-  concealed 
by  snow.   The  o-eneral  principle  of  lav;  which  p-overns  such  a 
situation  is  that  if  an  intervening  cause  mi  Hat  reasonably  have 
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been  foreseen  by  the  wrongdoer,  his  neo-liq-ence  is  considered 
the  proximate  cause  of  the  injury  and  he  is  held  liable  not- 
withstanding an  intervening  cause.   Carterville  v.  Cook, 
129  111.  152;  Pullman  Palace  Oar  Co.  v.  Laack,  143  111.  242; 
Chicao-o  &  U,  W.  Ry.  Go.  v.  Smith  Hoa.o-,  90  111.  339;  35  Am.  Jur. 
734.   That  water  or  melted  snow  aRXKKifcB&xsaxaw  which  drained 
from  the  downspout  at  the  corner  of  the  defendant's  factory 
buildirio-  and  ran  onto  the  sidewalk  and  terrace  adjoining  the 
buil diner  in  the  winter  time  would  freeze  and  that  there  mlcrht 
be  a  snow  fall  at  any  time  during1  the  winter  months,  which 
snow  fall  would  cover  up  and  conceal  any  ice  which  had  formed 
on  the  terrace  seems  to  us  clearly  forseeable.   Moreover,  the 
maintenance  of  the  downspout  in  violation  of  the  plumbi no- 
ordinance  of  the  City  of  Rockford  Was  wrono-  in  the  becrinnino- 
and  when  the  original  wrongful  act  itself  was  a  violation  of 
some  statute  or  ordinance,  this  original  wrongful  act  cannot 
be  considered  too  remote,  even,  If  subsequent  to  the  orio-inal 
wrongful  act,  an  intervening  new  cause  asserts  Itself.   L.  Wolff 
Mfo-.  Co,  v.  David  J.  Wilson,  152  111,  9.   The  plaintiff's  injury 
here  was  s  natural  consequence  -of  the  carelessness  of  the 
defendant  in  the  location  and  maintenance  of  its  downspout  and 
could  and  should  have  been  foreseen  by  any  reasonable  person, 
and,  such  being  true,  the  defendant's  liability  is  plain. 
Pullman  Palace  Car  Co.  v.  Laack,  supra;  Elsie  Graham  v.  City  of 
Chica-o,  260  111.  App.  590.   There  Was  no  sufficient  intervening 
cause  to  relieve  the  defendant  of  its  liability.   The  mainten- 
ance of  the  downspout  by  the  defendant  under  the  circumstances 
disclosed  by  this  record  was  the  proximate  cause  of  the  injury 
suffered  by  the  plaintiff.   Such  beino-  true,  liability  must  attach. 
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We   are,    therefore,    of  the   opinion  that  the  trial  court   erred 
in  r-rsntincr  the  defendants  notion  for  new  trial. 

The  judp-raent   of  the  Circuit   Court    of  Winnebago  County 
is  reversed  and  this   cause  is   remanded  to  thnt   court  with 
directions   to  overrule  the  motion   of  the  defendant  for   Judgment 
notwithstanding  the  verdict   and   to  deny  the  motion  of  the   defend- 
ant for  a  new  trial  and   to  enter   an  order   re-inst?tinrr  the 
judgment   in  favor  of   the  plaintiff   and  against   the   defendant  in 
the  sum  of   $7500.00  and  costs  as   originally   entered  upon  the 
verdict   of  the  jury. 

Reversed  and  remanded  witn  directions. 
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General   No.    10, 475, 


Agenda   No.    26. 


IN  THE 
APPELLATE  COURT  OF  ILLINO 

SECOND  DISTRICT. 


3  44I.A.  210 


FEBRUARY  TERM,  A.  D.  1951. 


THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS  ex  rel.  Sidney  L. 
Ulrlch, 

Petit! oner-Appellant , 

vs. 

BOARD  OF  TRUSTEES  OF  THE 
FIREMEN'S  PENSION  FUND 
OF  THE  CITY  OF  PEORIA, 
et  al., 

Respondents-Appellees. 


Appeal  from  the 

Circuit  Court 
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Peoria   County, 


-ft 


x.- 


01 S  ,A.I1^8 


. 


: 


; 


. 


: 


Dove  J. 

On  September  29,  19^9  a  Complaint  was  filed  in  the 
Circuit  Court  of  Peoria  County,  praying  that  a.   V/rit  of  Mandamus 
issue,  directing  the  Trustees  of  the  Firemen's  Pension  Fund  of 
the  City  of  Peoria  to  retire  relator  from  the  Fire  Department  and 
pay  him  a  pension.   An  Answer  and  Reply  were  filed  and  a  hearing 
had  "before  the  Court,  resulting  in  an  Order  finding  the  issues 
for  the  Respondents  and  denying  relator  the  relief  sought.   To  re- 
verse this  Order  relator  appeals. 

The  Complaint  alleged  that  the  relator,  Sidney  L.  Ulrich, 
had  been  in  the  service  of  the  Peoria  Fire  Department  continuously 
since  1931;  that  he  was  a  fireman  within  the  meaning  of  the  Fire- 
men's Pension  Law  of  Illinois  and  that  continuously  since  July  1, 
1945  he  had  been  the  Fire  Marshal  of  the  Department  at  a  salary  of 
1^00.00  per  month;  that  on  June  15,  19^9  relator  filed  with  the 
Pension  Board  his  application  for  a  pension,  stating  that  he  had 
become  physically  and  permanently  disabled  by  reason  of  a  heart 
condition  so  as  to  render  it  necessary  that  he  be  retired  from  ser- 
vice.  He  attached  to  the  petition  a  letter  of  Dr.  Parker  who  was 
the  regular  examining  physician  of  the  Pension  Board  stating  that 
he  had  examined  Ulrich  on  three  occasions  in  the  preceding  month; 
that  he  found  that  Ulrich  was  suffering  from  arteriosclerotic  heart 
disease  and  in  the  doctor's  opinion  was  physically  and  permanently 
disabled  so  as  to  render  necessary  his  retirement  from  service. 
The  Complaint  further  alleged  that  at  a  regular  meeting  of  the  Pen- 
sion Board  held  on  June  16,  19^9  a  motion  was  adopted  that  Ulrich 
be  sent  to  Dr.  Durkin  for  an  examination;  that  Dr.  Durkin  made  a 
report  in  which  he  stated  that  the  relator  was  quite  obese,  that 
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there  was  no  evidence  of  structural  heart  disease,  that  the  history 
of  chest  pain  precipitated  by  exertion  and  relieved  by  rest  and 
nitroglycerin  is  characteristic  of  angina  pectoris  and  that  the 
absence  of  organic  findings  does  not  rule  out  this  diagnosis.   It 
is  then  alleged  that  on  June  20,  19^9  the  Pension  Board  denied, 
without  a  hearing,  the  application  of  relator  for  a  pension. 

The  complaint  further  alleged  that  this  action  of  the 
Board  was  later  rescinded  and  that  a  hearing  was  held  on  July  21, 
19^9;  that  at  this  hearing  Drs.  Parker,  Durkin  and  Walsh  all  testi- 
fied that  relator  was  suffering  from  a  disease  or  condition  of  the 
heart  known  as  angina  pectoris  or  arteriosclerotic  heart  disease 
and  that  he  was  permanently  and  physically  disabled  from  performing 
his  duty  as  Fire  Marshal  or  any  other  position  in  the  Fire  Depart- 
ment; that  all  the  evidence  proved  conclusively  that  the  relator 
was  permanently  physically  disabled  so  as  to  render  necessary  his 
retirement;  that  there  was  no  evidence  to  the  contrary  and  that  it 
became  the  duty  of  the  Board  and  its  members  to  retire  relator  and 
order  the  payment  of  his  pension  to  him. 

It  was  further  alleged  that  six  members  of  the  Pension 
Board,  the  Mayor,  Corporation  Counsel  and  members  of  the  Board  of 
Fire  and  Police  Commissioners  consp'ired  to  deprive  appellant  of  his 
rights  under  the  pension  law  and  committed  certain  overt  acts  which 
rendered  them  unfit  and  unable  to  exercise  discretion  or  perform 
the  duties  entrusted  to  them;  that  the  right  of  relator  to  retire 
and  receive  a  pension  is  positive  and  clear  under  the  law  and  the 
refusal  of  respondents  to  retire  relator  and  pay  him  his  pension  is 
arbitrary,  unreasonable  and  unjust. 

The  answer  admitted  some  of  the  allegations  of  the  com- 
plaint and  denied  others.   It  affirmatively  alleged  that  the  tran- 
script of  the  hearing  before  the  Board  showed  beyond  doubt  that 
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the  relator  was  not  permanently  physically  disabled.   The  answer 
also  denied  any  conspiracy  and  affirmatively  alleged  that  the  de- 
cision of  respondents  was  the  only  possible  one  under  the  evidence. 

The  evidence  established  the  several  allegations  of  the 
complaint  with  reference  to  the  service  of  the  relator  in  the  Fire 
Department  and  the  meetings  of  the  Board  as  alleged  in  the  Com- 
plaint.  It  also  appears  from  the  record  that  at  the  hearing  held 
by  the  Board  on  July  21,  19^9,  the  Board  offered  the  testimony  of 
Dr.  Durkin  and  the  relator  offered  the  testimony  of  Drs.  Parker 
and  Walsh  and  his  own  testimony.   The  relator  testified  at  that 
hearing  that  he  had  suffered  chest  pains  4  or  5  years  before,  but 
suffered  nothing  serious  for  some  time  thereafter;  that  on  May  4, 
19^9,  he,  relator,  ran  up  the  stairs  in  the  City  Hall  and  had  an 
attack  of  pain  in  his  chest;  that  he  consulted  Dr.  Parker  who  ad- 
vised him  to  go  home;  that  June  10,  19^9  he  had  another  attack  at 
a  fire;  that  after  he  received  his  sick  leave  on  June  11,  he  took 
several  motor  trips  to  Chicago  and  St.  Louis  and  drove  part  of  the 
way  and  also  visited  Chicago. 

At  the  hearing  before  the  Pension  Board  Dr.  Durkin,  xvho 
was  specially  appointed  to  examine  relator,  because  Dr.  Parker  was 
relator's  personal  physician,  testified  that  relator  was  48  years 
of  age;  that  he  was  overweight,  and  that  there  was  no  evidence  of 
organic  heart  disease.   He  further  testified  that  relator  was 
suffering  from  angina  pectoris  or  arteriosclerotic  heart  disease 
but  based  this  conclusion  on  the  statements  of  the  relator.   He 
also  testified  that  relator  was  not  able  to  function  as  a  fireman. 
Drs.  Parker  and  Walsh  testified  to  the  same  effect.   They  all 
testified  that  the  relator  was  not  feigning  or  malingering. 

The  City  Clerk  and  Secretary  of  the  Board  testified  as 
to  the  minutes  of  the  meetings  and  the  Board  records.   He  testified 
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that  he  made  a  motion  at  the  meeting  of  June  16,  that  relator's 
pension  be  denied  and  that  his  motion  was  lost  for  want  of  a  second; 
that  on   June  20,  19^9  he  made  a  like  motion  and  it  was  adopted 
unanimously;  that  on  July  11  relator  was  granted  a  further  hearing 
which  was  held  on  July  21.   This  witness  denied  that  there  was  any 
conspiracy  as  alleged  in  the  complaint  and  stated  that  the  decision 
of  the  Board  was  based  on  the  evidence  before  the  Board.  He  also 
testified  that  he  was  somewhat  of  a  politician  as  well  as  a  fire- 
man but  denied  there  was  any  political  reason  for  denying  the  pen- 
sion.  He  admitted  discussing  the  matter  with  the  Mayor  and  other 
members  of  the  Board  and  stated  that  he  believed  relator  was  not 
suffering  from  a  heart  illness  and  that  he  voted  his  honest  convic- 
tion. 

It  is  insisted  by  counsel  for  appellant  that  mandamus  is 
the  proper  remedy  in  this  case  and  that  the  evidence  establishes 
that  the  Pension  Board  abused  its  discretion  and  that  it  acted 
arbitrarily,  unjustly  and  unreasonably. 

Counsel  for  appellees  earnestly  urge  that  mandamus  does 
not  lie  in  this  case  and  that  the  decision  of  the  Board  in  this 
case  is  final  and  conclusive. 

The  application  of  relator  for  a  pension  which  he  filed 

on  June  15,  19^9  was  based  on  Sec.  922,  Chap.  2k,    111.  R»T,  St. 

(19^7)  which  provides: 

"If  any  such  fireman  who  has  actively  served  for  at 
least  ten  years  shall,  as  a  result  of  any  cause  other 
than  the  performance  of  any  act  or  acts  of  duty,  be- 
come and  be  found,  upon  such  examination,  to  be 
physically  or  mentally  permanently  disabled,  so  as  to 
render  necessary  his  retirement  from  service  in  the 
fire  department,  the  board  of  trustees  shall  retire  such 
disabled  member  from  service  in  such  fire  department, 
and  shall  order  the  payment  to  such  disabled  fireman 
monthly  from  such  pension  fund,  a  sum  equal  to  one- 
half  the  monthly  compensation  paid  to  such  fireman  as 
salary,  at  the  date  of  such  retirement." 
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Section  920  of  the  same  Act  provides  that  the  Board 
shall  hear  and  decide  all  applications  for  relief  or  pensions 
under  the  Act  and  its  decision  on  such  applications  shall  be  final 
and  conclusive  and  not  subject  to  review  or  reversal  except  by  the 
Board. 

Recent  cases  in  the  Supreme  Court  indicate  that  mandamus 
writs  are  not  issued  to  review  the  proceedings  of  administrative 
tribunals  but  lie  only  where  it  clearly  appears  that  the  petitioner 
has  a  clear  right  to  the  relief  he  seeks.   People  ex  rel  Rude  v. 
County  of  LaSalle.  378  111.  578,  People  ex  rel  Elr.ore   v.  Allman . 
382  111.  156,  People  ex  rel  Wal ah  v.  Board  of  Commissioners  of 
Cook  County.  397  HI.  293,  People  ex  rel  Illinois  Highway  Trans- 
portation v.  Biggs,  ^-02  111.  ifCl.   ■/here,  however,  there  is  a 
discretion  in  an  administrative  authority  and  it  is  clearly  shown 
that  such  discretion  is  abused,  the  court  will  issue  a  writ  of 
mandamus.   In  Illinois  State  Board  of  Dental  Examiners  v.  People 
ex  rel  Cooper.  123  HI.  227  distinguishing  an  earlier  case  Involving 
the  same  statute  the  court  said  at  page  2^-1: 

"In  The  People  ex  rel.  Sheppard  v.  State  Board 
of  Dental  Examiners.  110  111.  180,  we  held  that  the 
act  did  not  specifically  define  what  was  a  repu- 
table college,  and  that  It  was  left  to  the  discretion 
and  judgment  of  the  board  to  determine  what  was 
a  reputable  college.   In  that  case  the  mandamus 
was  refused  on  the  general  ground  that  the  writ 
will  not  lie  to  compel  the  performance  of  acts  or 
duties,  which  necessarily  call  for  the  exercise  of 
judgment  and  discretion  on  the  part  of  the  officer 
or  body  at  whose  hands  their  performance  is  required. 
But  if  a  discretionary  power  is  exercised  with 
manifest  injustice,  the  courts  are  not  precluded 
from  commanding  its  due  exercise.   They  will  in- 
terfere, where  it  is  clearly  shown,  that  the  discre- 
tion is  abused.   Such  abuse  of  discretion  will  be 
controlled  by  mandamus,  A  public  officer  or  in- 
ferior tribunal  may  be  guilty  of  so  gross  an  abuse 
of  discretion  or  such  an  evasion  of  positive  duty 
as  to  amount  to  a  virtual  refusal  to  perform  the 
duty  enjoined,  or  to  act  at  all  in  contemplation  of 
law;  In  such  a  case  mandamus  will  afford  a  remedy." 
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In  People  ex  rel  Schelllng  v.  Watson,  276  111.  App.  303 

In  construing  a  statute  similar  to  the  one  in  the  instant  c^se,  jt 

is  said  at  page  3H> 

"The  act  which  cheated  the  appellant  hoard  and 
prescribed  the  conditions  under  which  one  might 
participate  in  the  fund  created  does  not  make  it 
discretionary  with  appellants  whether  they  will 
or  will  not  grant  a  pension  but  raake3  it  manda- 
tory where  certain  facts  exist.   Accepting  as  true 
the  allegations  of  the  amended  petition,  the  action 
of  appellants  was  arbitrary  and  i        0  relator, 
as  all  the  facts  are  therein  alleged  which  are 
necessary  to  entitle  him  to  a  pension." 

In  that  case  it  appeared  that  a  patrolman  was  shot  in  the 
performance  of  his  duties.   Later  he  was  thrown  from  a  motorcycle 
and  suffered  permanent  and  Incurable  injuries  which  were  described. 
Three  doctors'  certificates  required  by  the  statute  were  presented 
but  the  board  ignored  the  evidence,  disregarded  the  results  shown 
by  his  physical  examination  and  arbitrarily  denied  his  petition. 

In  People  ex  rel  Kronenbitter  v.  Board  of  Trustees  of  the 
Firemen's  Pension  Fund.  279  XXX.  App.  ^72,  a  fireman,  and  in  Stiles 
v.  Board  of  Trustees  of  Police  Pension  Fund.  281  111.  636,  a  police- 
man, who  had  served  twenty  years  or  more  in  their  respective  depart- 
ments, were  denied  pensioner   The  courts  In  both  cases  held  that 
mandamus  should  be  granted  where  the  petitioner  showed  he  has  com- 
plied with  the  statute.   These  cases  establish  the  proposition  that 
where  the  Board  acted  arbitrarily  and  that,  from  the  evidence  pre- 
sented to  it,  it  Is  clearly  shown  that  petitioner  is  entitled  to  a 
pension  under  the  statute,  the  writ  should  issue. 

The  evidence  before  the  board  in  this  case  consisted  of 
appellant's  testimony  and  that  of  three  doctors  one  of  whom  was 
appointed  by  the  board.   These  doctors  testified  that  relator  was 
suffering  from  angina  pectoris  and  was  unable  to  perform  his  duties 
in  the  Fire  Department. 
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In  People  v.  Board  of  Trustees  of  the  Firemen's  Pension 

Fund,  95  111.  App.  300,  a  writ  of  mandamus  was  refused  even  though 

the  medical  evidence  indicated  a  pension  should  he  granted.   In 

the  course  of  its  opinion,  the  court,  at  pages  302-303,  said: 

1  The  pat it ion  proceeds  on  the  theory  that  if  the 
medical  officer  appointed  by  the  board  reports 
that  the  applicant  for  a  pension  is  physically  or 
mentally  permanently  disabled,  by  reason  of  service 
In  the  fire  department,  so  as  to  render  his  re- 
tirement from  such  service  necessary,  the  board, 
on  receiving  such  report,  has.no  discretion  in  the 
matter,  and  must  retire  the  applicant,  and  grant 
his  application  for  a  pension.   In  other  words, 
that  the  medical  officer  and  not  the  board  of 
Trustees,  is  to  determine  whether  the  applicant 
should  be  retired  and  pensioned. 

tie   cannot  concur  in  this  view.   We  think  it  clear 
that  it  was  not  the  intention  of  the  legislature 
to  confer  such  power  upon  a  medical  officer  appointed 
by  the  board  to  make  physical  examinations  of  appli- 
cants for  pensions.   The  sole  duty  of  such  medical 
officer  is  to  examine  the  applicant  and  report  to  the 
board  the  result  of   his  examination.  He  has  no  power 
to  conclusively  decide  that  the  applicant  shall  be 
retired.   ♦  *  • 

It  is  the  board,  not  the  medical  officer,  who 
must  finally  decide.   Decide  what?  Why,  whether 
such  case  presented  warrants  the  retirement  of 
the  applicant  from  the  service.   When  applica- 
tion is  made  for  a  pension,  in  such  case  as  the 
present,  manifestly  the  first  question  to  be  de- 
cided on  the  application  is  whether  the  applicant 
should,  by  reason  of  disability  caused  as  described 
in  Section  7,  be  retired;  because  unless  his  retire- 
ment from  the  service  is  necessary,  he  cannot  be 
entitled  to  a  pension.   The  board,  then,  who  by  Section 
3  must  decide  all  applications  for  pensions,  mu:=t,  in 
the  first  instance,  decide  the  question  of  the  necessity 
of  the  retirement  of  the  applicant  from  the  service. 
That  is  the  preliminary  question  to  be  decided." 

The  complaint  in  the  instant  cs.se  alleged  that  the  members 
of  the  Pension  Board  conspired  with  the  Mayor,  the  Corporation  Coun- 
sel and  three  members  of  the  Board  of  Fire  and  Police  Commissioners 
to  deprive  appellant  of  his  pension  and  3et  up  certain  overt  acts. 
This  was  denied  by  appellees  and  the  evidence  wholly  failed  to  show 
any  conspiracy. 
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The  Board  in  its  answer  stated  that  it  was  their  opinion 
that  the  appellant  was  feigning  and  malingering  in  the  description 
of  his  symptoms  and  that  the  opinion  of  the  doctors  were  based  upon 
subjective  symptoms  or  case  history  given  them  by  appellant.   A 
full  hearing  before  the  Board  was  granted  appellant.   As  Fire 
Marshal  he  had  been  a  member  of  the  Board  and  he  appeared  and 
testified  before  the  Board,  and  the  members  of  the  Board  enjoyed 
a  personal  acquaintance  with  him,  and  while  the  record  shows  that 
appellant  was  suffering  from  angina  pectoris  or  arteriosclerotic 
heart  disease,  it  also  appears  from  the  testimony  of  the  three  doc- 
tors that  they  based  their  opinions  on  the  case  history  given  them 
by  appellant,  and  each  testified  that  a  person  suffering  from  angina 
pectoris  is  able  to  do  some  kind  of  work  but  would  have  to  avoid 
stresses  and  excitement. 

The  law  is  settled  that  even  though  the  trial  court  might 
arrive  at  a  different  conclusion  from  that  reached  by  the  Board, 
such  fact  would  be  no  basis  for  granting  the  writ.   The  court  must 
find  from  the  pleadings  and  evidence  that  the  record  clearly  shows 
appellant  "to  be  physically  or  mentally  permanently  disabled  so  as 
to  render  necessary  his  retirement  from  service  in  such  fire  depart- 
ment."   Thv  record.»«Bfc>  show  that  the  Pension  Board  MM%  abused 
its  discretion. 

After  a  careful  study  of  the  record  in  this  case  we 
cannot  say  that  it  establishes  such  a  clear  case  of  abuse  of  discre- 
tion, that  the  court  should  have  ordered  the  writ  of  mandamus  to 
issue. 

The  order  appealed  from  is  therefore  affirmed. 

Order  affirmed. 
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IN  THE 
APPELLATE  COURT  OF   ILLINOIS 


3ESONDMSTH10T3  44I.A.  21 


February  Terra,    A.    D.   1951 


MARY   FOREMAN   FRERICHS, 

Plaintiff-Appellee , 

Vs. 

JOHN  W.    FOREMAN,    et    al., 

Defendants, 

APPEAL  FROM   THE 

(JOHN  W.   FOREMAN,   Appellant). 

CIRCUIT  COURT   OF 

JOHN  W.    FOREMAN, 

KANKAKEE  COUNTY. 

Counterclairarmt -Appellant , 

vs . 

MARY   FOREMAN  FRERICH3, 

Counter-Def  endrsnt-Appellee. 

Dove,  J. 

This  case  was  originally  appealed  to  the  Supreme 
Court  directly  from  the  Circuit  Court  of  Kankakee  County.   The 
Supreme  Court  held  that  no  freehold  was  involved  and  transferred 
the  cause  to  this  court.   (Frerichs  v.  Foreman,  407  111.  507.) 

Mary  Foreman  Frerichs,  hereinafter  referred  to  as 
Appellee,  filed  her  complaint  against  her  former  husband,  the 
defendant,  John  V.'.  Foreman,  hereinafter  designated  as  Appellant, 
and  others  for  partition  of  one  hundred  sixty  acres  of  land  in 
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Kankakee  County.   The  complaint  alleged  that  Charles  M.  Foreman, 
the  father  of  appellant,  was  the  owner  of  the  real  estate 
involved  herein  at  the  time  of  his  death;  that  on  April  29,  1917, 
he  died  intestate  leaving  Anna  Foreman,  his  widow,  and  Ida  Perry 
and  appellant,  his  children,  his  sole  heirs.   The  complaint 
then  set  forth  several  transfers  and  averred  that  as  a  result 
thereof  and  the  death  of  the  widow,  appellant  and  appellee  each 
became  the  owner  of  an  undivided  one-half  interest  in  said  real 
99tate  as  tenants  in  common,   appellant  filed  an  answer  denying 
that  appellee  was  the  owner  of  any  part  of  the  real  estate 
described  in  the  complaint  and  filed  three  counterclaims.  Appellee 
filed  an  answer  to  the  first  counterclaim,  and  the  issues  raised 
by  the  complaint  and  answer  and  the  first  counterclaim  and  answer 
are  not  involved  in  this  appeal. 

To  the  second  and  third  counterclaims,  appellee  filed 
a  motion  to  dismiss,  which  motion  was  sustained  by  the  Chancellor. 
Appellant   elected  to  stand  upon  his  second  and  third  counter- 
claims, and  they  were  dismissed.   From  this  final  Judgment  of 
dismissal  appellant  prosecutes  this  appeal. 

The  complaint  filed  by  appellee  on  August  24,  1949, 
in  addition  to  allep-inc-  the  death  and  heirship  of  Charles  M. 
Foreman  as  above  set  forth  further  alleged  that  on  May  22,  1923, 
appellant  and  his  sister  and  their  respective  spouses  quitclaimed 
to'  th.-ir  nozhev,    Anna  Foreman,  a  life  estate  in  said  premises; 
that  on   September  2,  1931,  the  mother,  Anna  Foreman  Nelson,  and 
her  then  husband,  Michael  g.  Kelson,  conveyed  the  said  property 
to  the  said  John  W.  Foreman  and  Ida  Perry  reserving  a  life  estate 
to  the  said  Anna  Foreman  Kelson;  that  on  July  20,  1936,  appellant 
conveyed  an  undivided  one-half  of  his  undivided  one-half 
interest  in  said  real  estate  to  appellee,  his  then  wife;  that 
on  May  3,  1937,  Ida  Perry  and  her  husband  conveyed  her  undivided 
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one-half  of  sold  real  estate  to  appellant  and  appellee  as 
joint  tenants;  that  on  Aumist  2,  1944,  appellee  conveyed  to 
Eva  L.  Minor  all  her  interest  In  said  real  estate  and  on  the 
same  day  Eva  L.  iMlnor  re-conveyed  said  real  estate  to  appellee; 
that  the  life  tenant,  Anna  Foreman  Nelson,  died  on  August  23, 
1949,  and,  as  a  result  of  said  transfers  and  the  death  of  the 
life  tenant,  appellee  and  appellant  now  each  owns  an  undivided 
one-half  Interest  In  said  real  estate  as  tenants  In  common. 
The  answer  of  appellant  denied  appellee's  title  and  denied  the 
allep-ed  conveyance  by  nls  mother  on  September  2,  1931. 

By  his  second  counterclaim,  appellant  alleges  that 
he  is  the  sole  owner  of  the  real  estate  in  question  notwith- 
standing the  deeds  referred  to  in  the  complaint  for  partition. 
He  further  alleges  that  on  July  30,  1936,  he  and  the  appellee 
were  husbanu  and  wife;  that  they  were  then  separated  and  that 
appellee  was  threatening  to  divorce  hiaj  that  appellant  and 
his  then  wife  verbally  ap-reed  that  she  would  terminate  the 
separation  and  return  to  live  with  him  and  in  consideration 
therefor  he  would  convey  to  her  an  undivided  one-half  of  his 
undivided  one-half  interest  in  the  real  estate  described  in 
the  complaint,  subject  to  the  executory  condition  that  if  she 
were  to  dissolve  the  marital  relationship  by  obtaining  a 
divorce  from  hiu,  the  real  estate  was  to  revert  to  hira  and 
that  appellee  would  convey  her  Interest  in  said  real  estate  to 
appellant  In  order  to  carry  out  the  ap-reeraent ;  that  he  requested 
appellee  at  the  time  this  agreement  was  made  to  put  said 
executory  condition  in  writing  and  include  it  in  the  deed  of 
conveyance  from  hira  to  appellee,  or,  in  the  alternative,  the 
said  verbal  agreement  be  separately  reduced  to  writing ,  but  that 
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appellee  specifically  refused  to  make  any  such  commitment; 
that  subsequent  to  the  matin*  of  said  verbal  agreement, 
appellant  did  convey  his  interest  in  said  real  estate  to  his 
then  wife  under  the  terras  and  conditions  Just  alleged;   that 
on  July  26,  1944,  appellee  dissolved  the  marital  relation- 
ship by  obtaining  a  divorce  pursuant  to  a  complaint  therefor 
filed  by  her  and  oharp-ed  that  she  has  repudiated  her  agreement 
to  convey  her  interest  in  said  real  estate  upon  the  executory 
condition  above  mentioned  and  has  refused  to  reconvey  to 
appellant  the  interest  in  the  real  estate  which  she  acquired 

from  him, 

^y  his  third  counterclaim  appellant  alleges  that  on 
May  3,  1937,  his  sister,  Ida  Perry,  offered  to  convey  all  of 
her  interest  in  said  real  estate  to  appellant  and  appellee,  his 
then  wife;  that  appellant  and  appellee  accepted  the  offer  of 
appellant's  sister  subject  to  the  condition  that  her  interest 
in  the  real  estate  be  conveyed  to  appellant  and  appellee  as 
Joint  tenants  under  the  executory  condition  that  if  appellee 
were  to  obtain  a  div^&]ce  from  the  appellant  the  real  estate  so 
conveyed  to  them  by  Ida  Perry  (the  sister  of  appellant)  was  to 
revert  in  whole  to  appellant,  and  appellee  was  to  make  a  con- 
veyance of  her  interest  therein  to  him.   The  third  counterclaim 
then  re-alleres  the  allegations  contained  in  the  seoond  counter- 
claim relative  to  the  dissolution  of  the  marital  relationship 
in  1944  by  appellee  upon  her  complaint  for  a  divorce  and  her 
subsequent  refusal  to  make  a  conveyance  to  appellant  in  viola- 
tion of  her  ap-reement  so  to  do. 
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The  prayers  for  relief  of  both  counterclaims  are 
I  appellee  be  required  to  specifically  perform  her  agree- 
ments by  conveying  to  appellant  her  Interest  in  the  real  estate 
sought  to  be  partitioned,  or,  in  the  alternative,  the  money 
value  of  her  estate  in  said  real  estate. 

The  notion  to  dismiss  counterclaims  two  and  three 
relies  on  the  rule  of  res  Judicata  and  states  that  on  December  20, 
1943,  appellee  filed  in  the  Circuit  Court  of  Kankakee  County  a 
complaint  for  divorce  against  John  V.r.  Foreman,  the  appellant; 
that  on  July  15,  1944,  appellant  filed  his  answer  to  the  com- 
plaint for  divorce  and  a  verified  counterclaim,  in  which  counter- 
claim he  alleged  that  at  various  times  since  the  date  of  the 
marriage  of  himself  and  appellee  that  the  appellee  wilfully 
absented  herself  from  him  without  cause;  that  in  July  of  1936, 
appellant  requested  her  to  return  to  his  home  and  resume  the 
marital  relationship;  that  appellee  demanded,  as  a  prerequisite 
to  her  return,  that  appellant  convey  to  her  at\   undivided  one- 
half  interest  in  his  one-half  interest  in  the  real  estate  now 
in  question;  that  as  an  inducement  to  the  resumption  of  the 
marital  relationship,  appellant  did,  on  July  30,  1936,  convey 
to  her  the  interest  in  said  real  estate  so  requested;  that  said 
conveyance  was  made  solely  on  the  understanding  that  the  marital 
relationship  and  cohabitation  would  be  resumed  and  continued 
and  was  made  solely  as  an  Inducement  for  her  to  return  and 
resume  and  continue  said  marital  relationship  and  cohabitation; 
that  thereafter  appellant  purchased  from  his  sister,  Ida  Ferry, 
her  undivided  one-half  interest  in  said  real  estate;  that  Ida 
Perry,  on  May  3,  1937,  did  by  her  deed  to  appellant  and  appellee, 
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as  Joint  tenants,  convey  to  them  her  undivided  one-half 
inter* at  in  the  real  estate;  that  the  purchase  price  was 
paid  solely  by  appellant;  that  title  was  taken  in  the  names 
of  appellant  and  appellee  as  Joint  tenants  solely  because  of 
their  marital  relationship  then  existing;  that  the  conveyance 
to  appellee  was  procured  by  her  in  pursuance  of  her  scheme  to 
o-et  title  to  the  real  estate  on  the  pretense  of  resuming  and 
continuing  the  marital  relationship  and  charp-es  that  on  or 
about  December  11,  1943,  appellee  deserted  appellant  without 
any  cause.   The  prayer  of  the  counterclaim  was  that  the  court 
set  aside  the  conveyance  of  July  30,  1936,  and  that  appellee 
be  ordered  to  convey  to  appellant  her  interest  under  the  Joint 
tenancy  deed  of  May  3,  1937,  or,  in  the  alternative,  that 
appellee  be  ordered  to  convey  to  appellant  all  of  her  interest 
acquired  under  both  deeds. 

Appellee's  motion  to  dismiss  counterclaims  two  and 
three  continues  by  recitinc  the  allegations  of  her  answer  to 
the  counterclaim  filed  by  the  appellant  in  the  divorce  suit. 
Her  answer  consisted  of  a  denial  of  all  of  the  material  allega- 
tions of  appellant's  counterclaim  except  that  it  admitted  the 
existence  of  the  deeds  of  July  30,  1936,  and  of  May  3,  1937. 
Appellee  allep-ed  in  her  answer  to  this  counterclaim  that  the 
consideration  for  the  deed  of  July  30,  1936,  was  love  and 
affeotlon  and  that  she  contributed  a  part  of  the  consideration 
for  the  deed  of  Hay  3,  1937,  and  that  she  was  compelled  to 
leave  appellant  on  December  11,  1943,  because  of  his  cruel 
treatment  of  her. 
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Her  motion  to  dismiss  further  recited  that  appellee's 
complaint  for  divorce  and  appellant's  counterclaim  in  said 
divorce  suit  were  heard  in  open  court  with  both  plaintiff  and 
defendant  belnp-  present  and  both  offering  evidence  in  support 
of  their  respective  positions  and  that  thereafter  on  July  26, 
1944,  tne  court  entered  its  decree  finding  that  the  equities 
of  the  cause  were  with  appellee  and  that  appellant  had  been 
ruilty  of  extreme  and  repeated  physical  cruelty  toward  appellee 
and  also  finding  "that  defendant  (appellant)  has  not  proved  any 
of  the  material  allegations  of  his  said  counterclaim  and  is   not 
entitled  to  any  of  the  relief  therein  prayed";  that  the  decree 
so  entered  on  July  26,  1944,  dismissed  appellant's  counterclaim 
and  granted  to  appellee  a  decree  of  divorce  and  ordered  the 
appellant  to  pay  the  costs  of  the  suit. 

Appellee  further  alleged  in  her  motion  to  dismiss 
that  she  is  one  and  the  same  person  as  the  plaintiff  who  filed 
the  divorce  suit  and  that  appellant  is  one  and  the  same  person 
who  filed  the  counterclaim  in  the  divorce  suit  and  that  appellant's 
cause  of  action,  as  alleged  in  his  second  and  third  counterclaims, 
is  barred  by  the  decree  of  this  court  entered  on  July  26,  1944, 
in  the  divorce  suit  and  cannot  an-ain  be  reliticated.   The  appel- 
lant filed  a  counter-affidavit  to  the  motion  to  dismiss  in 
which  he  asserted  that  it  appears  from  the  second  and  third 
counterclaims  in  this  suit  that  the  cause  of  action  alleo-ed  In 
said  counterclaims  did  not  accrue  until  after  the  divorce  decree 
was  entered  and,  hence,  the  decree  could  not  have  barred  such 
oause  of  action,  and  that  it  appears  on  the  face  of  appellee's 
motion  to  dismiss  that  the  oause  of  action  alleged  in  the 


-  7  - 


I 


counterclaim  to  the  divorce  suit  was  a  different  cause  of 
action  than  those  alleged  in  the  second  and  third  counter- 
claims in  the  Instant  suit  and,  consequently,  the  decree 
entered  in  the  divorce  suit  constitutes  no  bar  to  the  second 
and  third  counterclaims. 

The  Chancellor  found  that  the  questions  and  issues 
raised  in  the  second  and  third  counterclaims  are  the  same  as 
those  raised,  litigated  and  decided  between  appellant  and 
appellee  in  the  original  divorce  3uit  and  dismissed  the  counter- 
claims . 

The  sole  question  presented  on  this  appeal  is  whether 
or  not  the  lower  court  correctly  applied  the  doctrine  of  res 
Judicata  to  the  issues  presented  by  appellee's  motion  to  dis- 
miss the  second  and  third  counterclaims  of  appellant.   In 
Oodsohalck  v.  Weber,  247  111.  269  at  pa  e  274  it  is  said: 

"The  doctrine  of  res  judicata  extends  not  only  to  the 
questions  whloh  were  actually  decided  in  the  former 
case,  but  to  the  whole  controversy, — to  all  matters 
properly  involved  which  miH.it  have  been  raised  and 
determined,  and  to  all  ^rounds  of  recovery  or  defense 
which  the  parties  mic-ht  have  presented,  whether  they 
did  so  or  not.   The  rule  is  so  stated  in  numerous 
decisions,  and  the  doctrine  applicable  to  this  case  is 
thus  stated  in  Henderson  v.  Henderson,  3  Hrre,  115;  'In 
tryinn-  this  question  I  believe  I  state  the  rule  of 
the  court  correctly,  that  where  a  riven  matter  becomes 
the  subject  matter  of  litigation  in  and  of  adjudication 
by  a  court  of  competent  jurlsiuiction,  the  court  requires 
the  parties  to  brinp-  forward  their  whole  case,  and  will 
not,  except  under  special  circumstances,  permit  the 
same  parties  to  open  the  same  subject  of  litigation 
in  respect  to  a  matter  which  ralHat  have  been  brouo-ht 
forward  as  a  part  of  the  subject  in  contest,  but  which 
was  not  brought  forward  only  because  they  have,  from 
ne^lirrenoe,  inadvertence  or  even  accident,  oramitted  a 
part  of  their  cause.  The  pleai  of  res  Judicata  applies 
not  only  to  the  point  upon  which  the  court  was  required 
by  the  parties  to  form  an  opinion  and  pronounce  a  Judg- 
ment, but  to  every  point  which  properly  belonged  to  the 
subject  of  litigation,  pad  which  the  parties,  exercising 
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a  reasonable  diligence,  rair-ht  have  brouo-ht  forward  in 
time.*   The  principle  'extends  not  only  to  questions  of 
fact  and  law  which  were  decided  in  the  former  suit,  but 
also  t~>   the  p-rounds  of  recovery  or  defense  which  mlp-ht 
have  been  but  were  not  presented.1   (Town  of  Reloit  v. 
Morgan,  7  Wall.  619.)  The  laneruapfl  of  these  decisions 
has  been  quoted  as  announcing  the  true  doctrine  in  Litch 
v.  Clinch,  136  111.  410,  and  Harmon  v.  Auditor  of  Public 
Accounts,  123  id.  122.   In  the  latter  case  it  is  said, 
on  pao>e  133:   'Nor  is  such  former  judgment  or  decree 
conclusive  only  as  to  questions  actually  and  formally 
litln-ated.   It  is  conclusive  an  to  all  questions  within 
the  issue,  whether  formally  litigated  or  not.'   In  Rogers 
v.  Ki^n-ins,  57  111,  244,  it  is  said:   'Vhen  the  complain- 
ant before  presented  his  cause  of  action  before  the  court 
he  should  have  brought  forward  and.  urped  all  the  reasons 
which  then  existed  for  the  support  of  it.   The  controversy 
cannot  be  re-opened  to  hear  an  additional  reason  which 
before  existed  and  was  within  the  knowledge  of  the  party, 
in  support  of  the  same  cause  of  action. '   So  it  waa  held 
in  bailey  v.  Pailey,  115  111.  551;  and  amonr  numerous 
other  cases  to  the  same  effect  may  be  cited  Hamilton  v. 
Quimby,  46  111.  90;  Kelly  v.  Donlin,  70  id.  378;  Allen  v. 
Haley,  169  id.  532;  Terre  Haute  and  Indianapolis  nail- 
road  Go.  v.  Peoria  and  Pekin  Union  Railway  Co.  182  id. 
501;  Harvey  v.  Aurora  and  Geneva  Railway  Co.  136  id.  283; 
In  re  Northwestern  University,  206  id.  64." 

Ag  we  view  It,  appellant  in  this  case  had  one  cause 
of  action,  and  one  cause  of  action  only,  and  his  cause  of  action 
arose  out  of  the  alleged  violation  by  appellee  of  the  alleged 
agreement  made  between  him  and  the  appellee  at  the  time  the 
two  deeds  in  question,  as  set  forth  in  the  pleadinn-s,  were  executed, 
Whatever  the  alleged  agreement  was,  his  csuse  of  action  accrued 
when  appellee  violated  it.   In  the  divorce  proceeding  he  allep-ed, 
under  oath,  that  the  deed  of  July  30,  1936,  was  made  solely  as 
an  inducement  to  appellee  to  return  ana  live  with  him  and  con- 
tinue their  marital  relationship  and  cohabitation  and  that  the 
deed  of  May  3,  1937,  from  appellant's  sister  to  himself  and 
appellee  was  made  solely  because  of  the  marital  relationship 
existing  between  appellant  and  appellee.   In  his  second  and 
third  counterclaims  in  the  instant  proceeding  appellant  has 


-  9  - 


. 


shifted  his  position  and  ?.ver3  that  appellee  was  conveyed  an 
interest  in  the  real  estate  In  question  by  the  two  deeds  upon 
the  executory  condition  that  if  she  divorced  appellant  ahe 
would  reconvey  to  him  any  interest  that  she  took  under  these 
deeds.   The  actual  consideration  under  each  of  appellant's 
m&agmtoo  rf>t   the  alleged  agreement  is  that  the  marital  relation- 
ship between  appellant  and  appellee  was  to  continue.  Appellant 
knew  the  truth  about  the  matter  as  much  when  he  filed  his 
counterclaim  in  the  divorce  suit  as  he  did  at  the  time  he  filed 
his  second  and  third  counterclaims  in  the  instant  prooeedlno-. 
A  party  is  not  permitted  to  shift  his  position  in  a  seoond  case 
and  thus  avoid  the  bar  of  a  former  Judgment.   In  Rubin  v.  Kohn, 
344  111.  166,  at  pan»e  171,  the  court  3aid:   "The  purpose  of  the 
cross-bills  of  the  plaintiff  in  error  in  the  former  cult  was  to 
establish  his  claim  to  an  equitable  interest  in  the  lots  in 
question.   The  Issue*  in  the  former  suit  was,  as  it  Is  in  this 
suit,  the  interest  of  the  plaintiff  in  error  in  the  lots  arising 
out  of  his  arrangement  with  David  Kohn.  He  knew  what  that 
arrangement  was  as  well  when  he  filed  hi3  first  cross-bill  as 

when  he  instituted  the  present  suit.   He  was  obliged  to  brin?r 

forward 

SaKlBx/hiB  whole  case,  and  it  was  his  duty  when  he  first  souTht 

affirmative  relief,  to  assert  his  claim  whether  it  had  its 

orip-ln  in  services  rendered  or  the  payment  of  a  part  of  the 

purchase  price."  Godschalck  v.  Weber,  247  111.  269,  is  to  the 

same  effect. 

Appellant  strenuously  insists  that  his  cause  of  action 

did  not  accrue  until  a  decree  of  divorce  was  -ranted  appellee 

for  the  reason  that  until  a  decree  of  divorce  was  actually  o-ranted 
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to  her  no  violation  of  the  executory  condition  upon  which  the 
two  deeds  were  executed  had  been  made  by  appellee  and  that  the 
causes  of  action,  as  now  asserted  in  the  second  and  third  counter- 
claims, were  nonexistent  at  the  time  appellant  filed  his  counter- 
claim in  the  divorce  action.   He  contends  that  the  obtaining  of 
a  divorce  by  the  appellee  was  a  condition  precedent  to  his 
requiring  appellee  to  reconvey  the  property  in  question  to  him. 
Assuming  that  appellant's  present  account  of  the  alleged  agree- 
ment between  him  and  appellee  is  the  true  and  correct  one,  no 
reason  has  been  called  to  our  attention  why  it  could  not  and 
should  not  have  been  presented  at  the  time  of  the  divorce  action 
in  which  appellant  filed  his  counterclaim.   The  complaint  filed 
by  appellee  for  a  divorce  was  for  the  very  purpose  of  brin^inp- 
into  existence  the  condition  precedent  which  would  p-ive  rise  to 
appellant's  alleged  cause  of  action  as  now  asserted  in  his 
second  and  third  counterclaims.   These  counterclaims  could  have 
been  filed  then,  by  way  of  alternative  counterclaims,  and  relief 
prayed  in  accordance  therewith  if  the  court  cranted  to  appellee 
a  divorce. 

We  have  read  the  case  of  Charles  E.  Hardinc  Company  v. 
Hardlne-,  352  111.  417,  cited  by  appellant,  and  find  nothing- 
therein  contrary  to  the  conclusion  we  have  arrived  at.   In 
speaking  of  the  doctrine  of  res  judicata,  it  is  there  said, 
(parre  426)  that  a  cause  of  action  finally  determined  between 
the  parties  on  the  merits  by  a  court  of  competent  jurisdiction 
cannot  ao-ain  be  litigated  and  that  a  decree  so  rendered  is  a 
complete  bar  to  any  subsequent  action  on  the  same  claim  between 
the  parties  and  that  the  doctrine  extends  not  only  to  the 
questions  actually  decided  but  to  all  grounds  of  recovery  or 
defense  which  Sight  have  been  presented. 
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After  a  careful  consideration  of  the  record  In  this 
case,  we  cannot  escape  the  conclusion  that  the  questions  and 
issues  presented  by  the  second  and  third  counterclaims  are  the 
same  questions  and  issues  presented  in  the  original  divorce 
suit  and  counterclaim  filed  thereto  by  appellant.  The  decree 
entered  in  that  cause  is  res  judicata  as  to  all  matters  pre- 
sented in  said  suit  or  which  could  have  been  presented  therein. 
The  order  of  the  Circuit  Court  of  Kankakee  County  dismissing 
the  second  and  third  counterclaims  of  appellant  is  affirmed. 

Order  affirmed. 
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No.    10470 

Abstract 


In  the 
APPELLATE  COURT  OF  ILLINOIS 
Second  District 


February  Term,  A.  D.  1951 


C.  E.  ELLIOTT, 

Pla int if f -Appellant , 


vs . 


REV.  H.  McDOMOUGH,  GEORGE  K.  CHIL- 
DRESS, ERNEST  F.  JEWELL,  CHARLIE 
SCOTT,  and  LIZZIE  ROBERTSON, 

Defendants-Appellees. 


3  44I.A.  211 


«N 


Appeal  from 
Circuit  Court, 
Winnebago  County. 


Honorable 

William  R.  Dusher, 

Judge  Presiding. 


BRISTOW,  J.  —  In  an  action  for  libel,  instituted  by  plaintiff, 
C.  E.  Elliott,  the  circuit  court  of  Winnebago  County  dismissed 
plaintiff's  second  amended  complaint,  and  entered  judgment  in 
favor  of  defendants,  Rev.  II.  McDonough,  George  R.  Childress, 
Ernest  F.  Jewell,  Charlie  Scott,  and  Lizzie  Robertson,  from  which 
plaintiff  is  prosecuting  this  appeal. 

The  fundamental  querry  in  determining  whether  the  circuit 
court  erred  in  allowing  defendants'  motion  to  dismiss  the  second 
amended  complaint,  and  in  entering  judgment  for  defendants,  is 
whether  the  letter  sent  to  plaintiff  by  the  Board  of  Trustees  of 
the  church,  and  indorsed  by  c ertain  members  thereof,  could  be 
deemed  to  be  an  actionable  libel. 

From  the  pleadings  it  appears  that  plaintiff  had  been  an 
active  church  member  for  mans  years  preceding  the  controversy 
herein.   On  November  7,  194b,  the  Board  of  Trustees,  including 
the  defendants,  Rev.  H.  McDonough,  George  R.  Childress,  Ernest  F. 
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Jewell,    Charlie   Scott,    and  Lizzie   Robertson,    sent   plaintiff   the 
following   letter,   which   is    set   forth  in  its   entirety,    so   that 
all    statements  may   be   viewed  in    tholr  proper  context: 

Rockford,    Illinois 

Mr.    C.    E.    Elliott 

Dear  Sir : 

This   i  s    to    inform  you  that   it    is  the    desire 
of  the   First   Church  of   God  congregation  lo- 
cated  at    112    Soutii  Henrietta   Avenue,    Rockford, 
Illinois,    to   humbly  follow    their  minister, 
recognizing  in  him  the   ability    i,u  lead    as 
and   the  authority   of   the  Holy   Spirit   in  placing 
our  ministry*      We,    therefore,    submit  the    fol- 
lowing  recommendation: 

In  view   of  the  fact   that   our  minister 
has   counseled  with  you   over  your    attitudes, 
and   advised   yo  u    to   work    along  with   the 
church   group,   and  your  f  allure  to   take 
such  a  dvice, 

And    upon   testimony   of    several   members 
in  good    standing,    you  have   suggested  plans 
to   remove  our  minister,    and  that   you  do 
vindicate   plans  to    that    extent. 

In   light    of  these  facts  which  we   feel    is    suffi- 
cient   evidence   that  you  are  out   of  harmony  with 
our  church  group    and  program,    and   upon  the   advice 
of   an   attorney— w«,    the  working   church  group   con- 
stituting the  majority  member ship--thereforo , 
recommend   that   you  repent   of   such   deeds   fully, 
or  withdraw   from  our  membership.      Such  attituc3es 
have  rendered  you   insufficient!   and  disqualified 
your  right    to    vote,    and    is   certainly  offensive    to 
our  minister  and   church  group. 

It   is  hereby   requested  that   all   churcn   property 
such  as  keys,    books,    by-laws,   and  church  records   be 
returned  to  the  church  secretary  upon  receipt   of 
this   letter. 

We   trust   you   will   willingly   submit.      Failure   to 
do    so    will  result    in   further  action. 

BOARD  0?  TRUSTEES: 

Dated   No.    7,    1948.  George  R.    Cnildress 

Ernest    F.    Jewell 
Charlie   Scott 
Lizzie   Robertson 
Rev.    H.    Mc Do no ugh 

On  the  back  of    the    letter  the   following   contents   appear: 

This  is  to  certify, 

We  the  undersigned  indorse  the  action  of  this  letter, 
being  members  of  the  1st  Church  of  God  Inc.  112  So. 
Henrietta,  Rockford,  111.,  and  in  good  standing  do 
hereby  affix  our  signatures. 

Rev.  H.  He Done ugh,  Lizzie  Robertson,  Mrs.  Nellie 
ucDonough,  Mrs.  Dora  At^eberry,  Mrs.  P .  H.  Land  is , 
Mrs.  Virginia  Stewart,  Mrs.  Alma  Morris,  Mrs.  i.eliie 
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Scott,  Alvin  Scott,  Sara  Atteberry,  George  H. 
Childress,  Boots  Calvert,  Charlie  Scott,  Mrs. 
Goldie  Moline,  Mrs.  Ralph  DeHoad,  Myrtle  Brunoehior, 
Mrs*  D.  N.  Lower,  Ernest  P.  Jewell,  Alice  1.  Jewell, 
Robert  F.  Barton,  Marie  L.  Barton,  Mrs.  Elizabeth 
Calvert,  Hi  Calbert,  Rosetta  Brown,  Bovie  Calhoun, 
Anna  Dow,  Mabel  Herbig 

In  hi 3  coinplaint  plaintiff  1..  substunce  alleged  that  In 
thi3  letter,  which  was  allegedly  false,  tile  defendants  meant 
and  intended  to  charge  that  plaintiff  was  guilty  of  acts  that 
would  tend  to  destroy  the  church;  that  he  was  guilty  of  un- 
christian words  and  actions,  of  conduct  unbecoming  a  member  of 
the  church,  of  misconduct,  of  disseminating  doctrines  contrary 
to  those  of  the  church,  of  adhering  to  dostrines  not  In  harmony 
with  the  causes  which  the  church  represents,  of  disobedience  to 
the  authority  of  the  church,  of  neglect  of  duty,  of  maladmini- 
stration In   office;  and  that  he  was  expelled  from  membership 
in  the  church.   By  reason  of  these  alleged  innuendos  in  tne 
letter,  plaintiff  claims  that  his  tp  od  name  was  injured;  that 
he  was  brought  Into  public  hatred,  contempt,  and  ridicule;  that 
he  has  been  shunned  by  diverse  persons,  ostracized  from  and 
deprived  of  the  privileges  of  the  church,  and  suffered  great 
pain  and  distress  of  mind  and  body,  for  which  he  seeks  damages 
in  the  amount  of  1100,000. 

The  essential  allegations  of  defendants'  motion  to  dismiss 
the  second  amended  complaint  are:  that  it  appears  from  the  face 
of  the  complaint  that  the  alleged  libel  consists  of  a  letter  to 
plaintiff  personally,  and  hence  there  is  no  publication  of  tho 
elleged  libelous  matter;  that  the  letter  contains  no  libelous 
matter;  that  the  language  does  not  mean,  and  is  not  intonded 
to  mean,  the  innuendos  ascribed  by  plaintiff;  tnat  the  communi- 
cation from  a  church  to  one  of  Its  members,  with  reference  to 
church  business,  is  privileged,  and  that  plaintiff  failed  to 
allege  any  special  damages,  which  are  essential  where  the  al- 
leged libel  i3  not  libelous  per  se. 

On  the  basis  of  these  pleadings,  the  circuit  court  granted 

defendants'  motion  to  strike  the  complaint,  entered  judgment  for 

defendants,  and  ordered  plaintiff  to  pay  costs  and  "take  nothing 

by  the  suit."  Prom  this  judgnent  plaintiff  has  appealed. 
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It   is   apparent   that  we   cannot  sustain  plaintiff's  contention 
that   defendants,  by  their  notion   to    dismiss,   have   admitted  not 
only   the  contents   of  the   letter,    but   the   alleged  innuendos   de- 
duced therefrom   by  plaintiff,    since}   the    law   is   settled   that   a 
motion  to    dismiss   admits   only  the   facts  well  pleaded,    and  not 
the   Inferences   therefrom,   or   the   pleader's   conclusions  of   law. 
(Peo.    v.    Blair,    87    111.    App.    570;    £eo.    v.    Br is  tow,    391    111.    101, 
103.) 

Inasmuch  as  the   motion   to    dismiss  admits  only   the   execution 
of   the   letter  to  plaintiff  from  the  pastor   and    Board  of  Trustees 

of  the   church  which  was   indorsed  by  certain  members   of   the   cnurch, 

li 

any  alleged  libel  must  appear  from  the  words  of  the  letter  itself. 

Under  the  terms  of  the  Illinois  statutes,  libel  is  defined 
as  a  malicious  defamation,  expressed  wither  by  printing,  or  by 
signs  or  pictures,  or  the  like,  tending  to  blacken  the  memory 
of  one  who  is  dead,  or  to  impeach  the  honesty,  integrity,  virtue 
or  reputation,  or  publish  the  natural  defects  of  one  who  Is 
alive,  and  thereby  to  expose  him  to  public  hatred,  contempt, 
ridicule,  or  financial  injury.   (Ch.  38,  par.  402,  111.  Rev. 
Stats.;  Cook  v.  East  Shore  Newspapers ,  Inc. ,  327  111.  App.  559.) 

Upon  close  examination  of  the  letter  herein,  it  is  evident 
|  that  no  intention  to  maliciously  defame  plaintiff  can  possibly 
be  deduced.   At  most,  the  letter  recognizes  the  differences  of 
opinion  between  plaintiff  and  the  church  group,  and  recommends 
that  since  plaintiff  persisted  in  his  opposition  to  the  program 
by  writing  letters  and  suggesting  plans  to  remove  the  minister, 
after  having  been  asked  to  work  along  with  the  group,  ho  was 
apparently  out  of  harmony  with  this  group,  and  should  either  re- 
pent or  withdraw  from  membership,  for  his  attitude  rendered  him 
offensive  to  the  minister. 

These  remarks  do  not  impeach  bis  honesty,  Ms  integrity,  or 
his  reputation.   The  fact  that  it  is  recognized  that  plaintiff 
has  a  difference  of  opinion  with  reference  to  the  particular 
church  program,  does  not  expose  him  to  public  hatred,  contempt, 
ridicule  or  financial  injury.   The  letter  does  not  accuse  him  of 
A   acts  tending  to  destroy  the  church,  or  of  unchristian  words  and 
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deeds.   There  is  no  suggestion  or  Implication  that  he  has  been 
guilty  of  neglect  of  duty  or  maladministration.   Any  such  in- 
nuendos  are  gratuitous  deductions,  and  cannot  reasonably  be  in- 
ferred from  the  simple,  unambiguous  language  of  the  letter. 

The  terms  and  purport  of  the  letter  herein  are  in  no  way 
comparable  to  those  in  Gall  v.  Larabee,  60  la.  212,  14  H.W.  237, 
relied  upon  by  plaintiff  a s  an  authority.   Plaintiff  In  the 
Call  case,  supra,  was  censured,  not  in  a  personal  letter,  but 
in  a  public  proclamation,  addressed  "To  Whom  It  May  Concern," 
which  stated  that  plaintiff  was  "utterly  unworthy  of  their  con- 
fidence as  a  Christian,"  and  was  considered  as  a  "man  of  immoral 
character,  and  not  worthy  of  a  place  in  any  church  of  Jesus 
Christ,"  and  that  "his  presence  at  our  meetings  is  not  desired 
by  us  until  we  have  clear  evidence  of  a  decided  change  in  his 
character. " 

There  is  no  such  censure  or  defamation  of  character  herein, 
\\  but  merely  a  recital  that  plaintiff's  attitude  with  reference  to 
the  church  program  is  out  of  harmony  with  the  group,  and  he  is 
Baked,  in  effect,  to  conform  to  the  program,  or  t o  withdraw  from 
membership. 

Similarly,  the  case  of  Over  v.  Hildebrand,  92  Ind.  19,  cited 
by  plaintiff,  is  in  no  way  determinative  of  whether  the  letter 
herein  is  libelous.   The  issue  in  that  case  was  whether  certain 
evidence  with  reference  to  a  disciplinary  proceeding  by  the  church 
was  improperly  rejected.   The  court  held  that,  inasmuch  as  it  was 
competent  for  the  plaintiff  lierein  to  prove  that  the  church 
council,  in  passing  the  resolution  complained  of,  was  not  acting 
within  its  lawful  authority,  it  was  error  to  have  refused  evidence 
tnat  the  proceedings  were  without  citation  or  notice  to  him.   Not 
only  Is  the  issue  before  the  court  entirely  distinguishable, 
since  it  involved  the  relevancy  of  evidence,  but  the  alleged  li- 
belous conduct  therein  was  a  forceful  public  resolution,  whereby 
the  plaintiff  therein  was  accused  of  making  abusive  statements, 
breaking  up  the  choir,  refusing  to  withdraw  his  statements  after 
admonishment ,  and  was  censured  for  "unlawful  and  unchristian 
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conduct  in  disturbing  the  peace  and  injuring  the  welfare  of  the 
congregation. " 

As  hereinbefore  noted,  there  are  no  accusations  of  unlawful 
and  unchristian  conduct  herein,  and  the  words  of  the  letter  can- 
II  not  reasonably  be  deemed  to  be  libelous. 

Moreover,  plaintiff's  second  amended  complaint  was  legally 
insufficient  on  the  further  ground  that  plaintiff's  allegation 
to  damages  are  merely  general,  and,  "unless  the  language  used 
is  libelous  per  se,  a  plaintiff  must  aver  in  his  declaration 
that  special  damages  have  resulted,  and  what  they  are.   (Camp- 
bell v.  Morris,  324  111.  App.  569.) 

In  the  light  of  the  foregoing  analysis,  it  is  unnecessary 
to  determine  whether  the  complaint  v«as  insufficient  in  failing 
to  allege  facts  constituting  publication  of  the  alleged  libelous 
matter.   With  reference  thereto,  the  general  rule  is  that  com- 
munication of  libelous  matter  by  a  letter  to  the  person  defamed, 
does  not  amount  to  a  publication  sufficient  to  sustain  a  civil 
action  for  damages.   (24  A.L.R.  327;  A.L.R.  562;  Busby  v.  First 
Christian  Church,  95  So. 869.) 

It  is  our  judgment,  therefore,  that  plaintiff's  second 
amended  complaint  herein  failed  to  allege  facts  constituting 
an  actionable  libel,  and  hence,  the  order  of  the  circuit  court 
allowing  defendants'  motion  to  strike  and  entering  judgment  for 
defendants  was  not  in  error,  and  should  properly  be  affirmed. 

JUDGMENT  AFFIRMED. 
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Abstract 


Sen.   Ho.   10 M7 


Agenda  No,    9 


In  The 

APPELLATE  COUP?!   OF   ILLINOIS 

Second  District 

October  Term,    A.    D.   1950. 


JAMBS  PALEFRONS,    FLORIAN 
KOTOT/SKI,    ARNOLD   3LETTA, 
OSCAR  JACOBS  and  PETER 
PADILLA, 

Plaintiffs-Appellants, 

VS. 

EVERETT  J.  SHELTON  and 
GLENN  GAGE, 

Defendants-Appellees. 


3  44I.A.  212 


Appeal  from  the 
Circuit  Court  of 
LaSalle  County. 


Dove  J. 

On  the  evening  of  December  7,  194**-  the  plaintiffs 

Y       were  riding  as  paid  passengers  in   a  passenger  bus  operated 
by  Victory  Lines,  Ino.  They  were  returning  to  their  homes 
in  Ottawa  from  the  shipyard  at  Seneca.   They  were  neated 
at  various  places  along  the  left-hand  side  of  the  bus  at  the 
time  the  bus  was  involved  in  a  collision  with  a  truck  which 
was  then  being  driven  by  defendant,  Glen  S.  Cage,  who  was  in 
the  employ  of  the  other  defendant,  Everett  J.  Shelton.  As 
a  result  of  the  collision  the  plaintiffs  stistained  personal 
injuries  and  thereafter  filed  their  complaint  to  recover 
damages  for  the  injuries  sustained. 

The  complaint  alleged  that  the  bus  was  proceeding 

£*»  in  a  westerly  direction  on  U.  S.  Route  6  about  three  miles 
east  of  Ottawa;  that  Route  6  was  a  two-lane  paved  highway; 
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that  the  truck  wae  loaded  with  crushed  stone  and  was  being 
driven  in  an  easterly  direction;  that  the  upper  portion  of 
the  body  of  the  truck  flared  out  or  extended  out  many  inches 
beyond  both  sides  of  the  truok  as  originally  constructed; 
that  the  defendants  drove  the  truck  with  a  portion  thereof 
extending  over  the  middle  line  of  the  highway  and  so  close 
to  the  left  aide  of  the  passenger  bus  that  the  flared  out 
portion  of  the  truck  collided  with  the  left-hand  side  of 
the  bus.   The  answer  of  the  defendants  admitted  that  the 
plaintiffs  were  riding  in  the  bus  on  the  evening  in  question 
but  denied  all  the  allegations  of  due  care  and  negligence. 
The  issues  thus  made  were  submitted  to  a  Jury  resulting  in 
a  verdict  of  not  guilty  upon  which  the  court,  after  over- 
ruling a  motion  for  a  new  trial,  rendered  Judgment  and  the 
record  is  brought  to  this  court  for  review  upon  an  appeal 
'by  all  of  the  plaintiffs. 

No  question  is  raised  as  to  the  pleadings,  the 
admission  or  exclusion  of  evidence  or  the  giving  or  refusal 
to  give  instructions  covering  the  law  of  the  case.  The  sole 
point  presented  by  this  appeal,  states  counsel  for  appellants, 
is  that  the  verdict  and  Judgment  are  contrary  to  the  mani- 
fest weight  of  the  evidence.   In  their  argument  counsel  state 
that  the  "not  guilty "-verdict  "is  absolutely  unexplainable" 
and  that  the  Judgment  rendered  upon  such  a  verdict  "results 
in  a  miscarriage  of  Justice." 

The  evidence  discloses  that  the  truck  Involved  in 
the  collision  was  a  one  and  one-half  ton  International  Truck 
with  a  steel  body  with  a  flared  out  box  built  of  wood  on  top 
of  the  regular  steel  body.  The  original  body  was  2-jj  or  3 
feet  high  and  the  truok  was  used  for  hauling  coal  and  lime- 
stone and  at  the  time  of  the  accident  was  loaded  with  six  or 
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seven  tons  of  lime  rook.   The  truck  had  four  wheels  on  the 
rear  axle  and  two  on  the  front.   It  was  equipped  with  an 
electric  wind  shield  wiper  on  the  driver's  side  which  was 
operating  as  it  was  raining  and  sleeting.   It  was  also 
equipped  with  headlights  and  a  tail  light  hut  no  lights  at 
the  edge  of  the  body  and  no  clearance  lights.   The  truck 
was  proceeding  on  Route  6  which  was  a  two-lane  concrete  high- 
way with  a  black  line  down  the  center.   The  defendant,  den  L. 
Gage,  was  called  and  examined  by  plaintiffs  under  Section  60 
of  the  Practice  Act  and  testified  that  he  was  driving  the 
truck  at  the  time  and  was  proceeding  at  a  speed  of  between 
30  and  35  niles  per  hour.   In  the  seat  with  Gage  was  the  other 
defendant,  Everett  J.  Shelton,  and  a  boy,  Robert  Mann,  was 
seated  between  them.   It  was  raining  and  the  head  lights 
were  lighted  on  low  beam  and  Gage  testified  that  he  could 
see  the  pavement  In  front  of  him  for  20  or  25  feet;  that  he 
realized  that  a  bus  was  approaching  him  when  it  was  100  or 
150  feet  away;  that  both  vehicles  were  on  a  slight  curve  and 
the  highway  was  down-grade  for  the  truck  and  up-grade  for 
the  bus.   On  January  8,  19^5  Gage  signed  a  written  statement 
hereinafter  referred  to  in  which  he  stated  that  as  the  bus 
approaohed  his  truck  it  appeared  to  him  to  be  on  its  own  side 
of  the  roadway. 

Everett  J.  Shelton,  the  other  defendant,  testified 
that  he  was  sitting  In  the  cab  of  the  truok  on   the  right  hand 
side  of  the  seat  at  the  time  of  the  accident;  that  there  was 
no  windshield  wiper  on  the  half  of  the  windshield  where  he 
was  sitting  and  that  he  could  not  see  through  that  part  of 
the  windshield  very  much;  that  it  was  raining  and  sleeting 
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and  Home  of  the  sleet  was  freezing  on  the  windshield;  that 
the  speedometer  on  the  truck  was  not  working  but  he  esti- 
mated the  speed  of  the  truck  at  35  miles  per  hour  before 
the  accident  and  that  he  did  not  see  the  bus  until  the 
instant  the  crash  occurred;  that  the  crash  did  not  Jar  the 
truck,  enough  for  him  to  feel  it;  that  the  noise  was  not 
— 4  very  loud  and  it  was  the  flare  on  the  portion  of  the  truck 
some  5  inches  back  of  the  driver's  cab  which  came  in  colli- 
sion with  the  bus.  ThJ s  witness  further  testified  that  he 
built  the  flared-out  v/ooden  body  of  the  truck  out  of  yellow 
pine  and  did  the  best  he  could  to  keep  it  under  8  feet  in 
width  and  he  testified  that  he  felt  it  was  at  least  2  inches 
under  the  8  foot  permitted  by  law.  He  further  testified 
that  he  did  not  know  whether  any  portion  of  this  truck  was 
over  the  oenter  line  of  the  road  or  not. 

Clarence  Midnight  testified  that  he  was  a  tavern 
operator,  50  years  of  age,  but  at  the  time  of  this  accident 
he  was  driving  the  bus  involved  In  the  collision.  That  the 
bus  had  two  head  lights  in  the  front  fenders,  3  amber  colored 
lights  above  the  windshield,  together  with  cab  lights  and 
side  lights.  He  testified  that  on  the  night  of  the  accident 
it  was  a  little  misty  but  not  freezing;  that  the  widest  part 
of  the  body  of  the  passenger  bus  was  8  feet;  that  the  bus 
was  equipped  with  hydraulic  brakes  which  were  in  good  opera- 
ting condition  and  that  as  he  approached  the  point  of  the 
accident  he  was  driving  about  35  miles  per  hour;  that  he  ob- 
served the  head  lights  of  the  approaching  truck  and  testified 
that  they  were  close  to  the  black  line  and  that  when  he  first 
noticed  the  flare  boards  on  the  truck,  the  truck  was  10  feet 
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away  from  the  bun;  that  at  the  tine  he  Raw  the  flare  boards 
he  determined  that  they  were  In  his  traffic  lane.  He  fur- 
ther testified  that  the  bus  he  was  driving  was  on  the  north 
side  of  the  black  line  in  Its  proper  traffic  lane  and  that 
Just  after  he  saw  the  flare  boards  there  was  a  crash  and  the 
windows  of  the  bus  were  all  broken  but  no  part  of  the  fender, 
bumper  or  running  board  of  the  bus  was  damaged  and  no  part 
of  the  bus  la  front  of  the  driver's  seat  came  in  contact  with 
the  truck.  This  '.fitness  further  testified  that  at  the  time 
of  the  collision  his  bus  wheels  were  about  2b   inches  to  the 
right  of   the  center  line;  that  the  body  of  the  bus  was  8  feet 
wide  and  extends  beyond  the  front  wheels  about  18  inche  s  and 
extended  aboixt  6  Inches  over  the  back  wheels  at  the  sides; 
that  at  the  time  of  the  collision  hit  bus  was  on  the  north 
side  of  the  center  line  in  its  proper  traffic  lane  and  that 
he  brought  the  bus  to  a  stop  within  10  feet  after  the  crash 
and  did  not  swerve  the  bus  before  the  crash. 

James  Palefrone,  one  of  the  plaintiffs,  testified 
that  he  was  ^8  years  of  age  and  in  the  fall  of  19^4  was  em- 
ployed in  the  shipyards  at  Seneca;  that  on  the  evening  In 
question  he  was  sitting  in  the  bus  in  the  second  or  third 
seat  on  the  left  side  of  the  bus  and  in  front  of  him  were 
two  of  the  plaintiffs,  Pete  Paddilla  and  Florian  Kotowskij 
that  it  was  misty  and  raining  and  he  could  not  see  out  of  the 
window;  that  the  bus  was  not  going  fast  but  proceeding  along 
in  a  straight  line  and  he  observed  the  head  lights  of  the 
traffic  going  by  and  all  at  once  he  was  knocked  into  the 
aisle  and  he  reoeived  an  eye  injury. 
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Florian  Kotowski  testified  that  he  was  a  passenger 
on  the  bus  on  the  night  in  question,  sitting  beside  the  plain- 
tiff, Pete  Paddillo;  that  he  was  familiar  with  this  highway, 
having  been  on  it   hundreds  of  times  before;  that  he  was  look- 
ing out  of  the  front  windshield  of  the  bus  and  observed  the 
head  lights  of  the  defendant's  truck  300  feet  away;  that  the 
bus  driver  was  in  his  proper  traffic  lane;  that  he  observed 
the  truck  as  it  approached  the  bus  and  it  was  over  the  black 
line  and  into  the  traffic  lane  of  the  bus.  This  witness 
further  testified:   "The  txnuck  kept  coming  toward  us  hugging 
the  line  and  when  it  came  close  enough  to  the  bus  headlights 
the  dual  outside,  the  left  outside  rear  dual  was  on  the  line. 
You  could  see  that."   He  was  then  asked:   "What  happened  then" 
and  he  answered:   "As  soon  as  I  heard  the  crash  I  put  my  hands 
to  my  face.   I  Just  heard  glass  flying  and  there  was  a  crash 
of  glass  and  steel  and  when  it  was  all  over  we  were  in  the 
aisle  of  the  bus.  Pete  was  on  top  of  me  or  I  was  on  top  of 
him  and  I  got  some  cuts  and  bruises."   On  cross  examination 
he  testified  that  he  could  see  clearly  through  the  windshield; 
that  the  road  was  comparatively  straight  with  a  slight  in- 
cline; that  he  was  sitting  back  of  the  driver  and  could  see 
a  truck  coming  300  feet  away.  Upon  a  pre-trial  deposition 
this  witness  was  asked:   "The  bus  x^ras  on  its  right  side  of  the 
road  and  the  truck  was  on  its  aide  of  the  road"  and  he  answered: 
"That  is  right."  At  this  time  he  also  testified  that  there 
was  no  space  between  the  black  line  marking  the  center  of  the 
road  and  the  tires  of  the  truck.   This  witness  further  testi- 
fied that  when  the  truck  was  15  or  20  feet  away  from  the  bu6 
the  flare  boards  were  then  visible  and  that  the  truck  kept  on 
a  straight  course  until  the  crash  and  that  before  and 
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continuing  up  to  the  tire  of  the  collision  the  wheels  of  the 
truck  were  hugging  the  black  line. 

Arnold  Sletta  testified  that  he  was  21  years  of 
age  and  was  In  the  bus  at  the  tine  of  the  accident  occupy- 
ing the  fourth  seat  bade  of  the  driver  on  the  left  hand  side 
and  was  sitting  alone;  that  he  did  not  see  the  truck  before 
the  accident  happened  and  the  first  thing  that  he  knew  after 
the  accident  was  that  tomeone  xvas  helping  him  back  t»o  his 
seat,  ae  he  had  been  thrown  to  the  floor  in  the  aisle, 

Oscar  Jacobs  testified  that  he  was  riding  in  the 
bus  as  a  passenger  on  the  left  hand  side  in  a  seat  by  him- 
self and  he,  too,  as  a  result  of  the  collision/  was  thrown 
to  the  floor  of  the  aisle  and  was  unconscious  for  a  short 
time  but  was  able  to  get  out  of  the  bus  when  it  arrived  at 
the  Ottawa  hospital.   This  witness  testified  that  he  was 
dozing  at  the  tine  of  the  accident  and  did  not  see  the  truck 
nor  did  he  know  whether  the  bus  mi  on   the  right  or  wrong 
side  of  the  road. 

Peter  Paddilla  testified  that  he  was  sitting  in 
the  passenger  bus  in  the  second  seat  behind  the  driver  next 
to  the  window;  that  he  did  not  see  the  truck  v*ry  well  before 
the  collision  and  the  next  thing  he  knew  was  that  he  was  on 
the  floor  and  Florlan  Kotowaki  was  on  top  of  him.  On  cross 
examination  he  testified  that  he  did  see  the  truck  about  10 
or  15  feet  away  and  knew  the  truck  was  close  to  the  bus. 

The  statement  made  by  the  defendant,  Glen  Gage,  on 
January  8,  194-5  which  was  identified  by  Gage  and  admitted  in 
evidence  is  as  follows:   "Referring  to  the  accident  which 
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occurred  December  ?,  19W-.  Time:   6:30  P.  M.  at  or  n6ar 
U,  3.  Mo.  6  and  three  miles  east  of  Ottawa,  Illinois.   I 
hereby  make  the  following  voluntary  statement.  On  the 
above  date  I  was  driving  !3helton's  truck  east  bound  on  U.  S. 
Mo,  6  at  about  35  to  kO   mJles  per  hour.   It  was  misting 
outside  but  my  side  of  the  windshield  was  clear.   I  had  my 
headlights  on  low  beam  because  I  was  meeting  a  steady  stream 
of  west  bound  traffic.   I  mm  this  bus  coning,  westbound, 
and  the  bus  had  clearance  and  marker  lights  burning.  The 
bus  had  lights  on  low  beam.   I  feel  that  I  was  on  my  side 
of  the  oenter  line.   There  were  not  any  clearance  lights  or 
marker  lights  on   this  truck  at  the  time  of  the  accident.  As 
the  bus  approached  f>e   it  appeared  to  be  on  its  own  side  of 
the  roadway." 

The  defendants  offered  no  evidence  except  a  photo- 
graph of  the  highway  which  we  have  examined  and  considered; 
we  have  also  examined  the  several  photographs  showing  front 
and  side  views  of  the  truck  and  bus  after  the  collision 
which  were  offered  in  evidence  by  the  plaintiffs. 

We  have  read  and  considered  the  evidence  found  in 
this  record  as  abstracted  by  counsel  for  appellants  and  the 
further  abstract  furnished  by  counsel  for  appellees  and  have 
examined  the  photographs  found  in  the  record  and  are  clearly 
of  the  opinion  that  the  weight  of  the  evidence  discloses 
that  at  and  just  before  the  time  the  collision  took  place 
the  bus  in  which  appellants  were  passengers  was  travelling 
in  its  proper  lane  of  traffic  and  mm  struck  by  the  flared 
out  portion  of  the  truck  which  was  owned  by  one   of  the  ap- 
pellees and  operated  by  the  other  appellee;  that  as  a  dlreot 
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result  thereof  appellants  were  Injured  and  that  appellants 
were  not  guilty  of  any  act  which  caused  or  contributed  to 
cause  the  collision.  The  issues  presented  by  the  pleadings 
should,  therefore,  be  submitted  to  another  jury  for  determina- 
tion. 

Whan  this  cause  was  submitted  and  taken  under 
advisement,  we  also  took  with  the  case  the  notion  of  appellees 
suggesting  a  diminution  of  the  record  and  asking  leave  to 
incorporate  into  the  record  a  minute  judgment  order  entered 
by  the  Circuit  Court  on   March  28,  19^7,  and  for  an  order 
dismissing  this  appeal.   Accompanying  the  motion  was  a 
certified  copy  of  the  so  called  minute  judgment  order 
entered  on  March  28,  19^7.  This  minute  judgment  order  is 
set  forth  in  our  former  opinion  (Palefrone  v.  Shelton, 

99. 

Ill,  App.J  and  which,  in  our  opinion,  was  not  a  final  Judg- 
ment and  we  so  suggested  to  counsel  at  the  conclusion  of 
the  oral  argument  when  the  case  was  submitted  to  us  and  an 
attempt  was  made  to  correct  the  same  in  the  trial  court  by 
an  ex/<irte  order  entered  November  28,  19^7.  We  held  that 
this  order  of  November  28,  19;+7  was  entered  while  tills  case 
was  pending  in  this  court  and  that  the  minute  order  of 
March  28,  19^7  was  not  a  final  judgment  and  dismissed  the 
appeal. 

The  judgment  from  which  appellants  now  appeal  was 
entered  on  April  18,  1950  upon  notice  and  a  full  hearing. 
That  judgment  is  a  final  judgment  complete  in  every  respect 
and  fully  disposes  of  the  merits  of  the  controversy.   Ph  re 
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Is  no  merit  In  appellees'  motion  to  dismiss  the  appeal 
and  that  motion  will  be  denied. 

For  the  reasons  stated  the  Judfsment  of  April  18, 
1950  is  reversed  and  the  cause  remanded  to  the  Circuit 
Court  of  LaSalle  County  for  a  new  trial. 

Judgment  reversed  and  cause  remanded. 
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affidavits. 

Aft:  >-  • 

mary   JuJ«ieat,   tho  court  ilntlff 

and  entered  •mnavy  Jvdjpaoat  in  lti  fnvor  for  po  ..  of 

m-raises  in  question  m  Am  coun  .  ofond- 

anfc  for*  aun-nnry  ju '.  -      . 

alt  .     ze 

of  tho  other  nd  def onu- 

rnt.     It  in  to  pi  .         nt  tfea1  nt  brill**  the 

rooord  to  thle  oourt  for  review, 

Oounael  for  ftppellaftt   insists  urt 

srrtd  1     Ontario*1  ■-  ow  ^ed 

question  of  •  nato?  reseated  by  tv--  afj  in 

support  of  or  in  opposition  to  the  *r*jitlft*    ^f  I D]    XlS    '  1'* 

for  auaniary  I ,   Mid  that  the  ooiirt  err--  .03- 

oeeslon  of  the  psrenlseo  60  appalls 
I  therein. 

If  its 
abDut  July  I,   194$,    Bdwaro.     .  W  premiaes 

on  or  before  January  1,   1950,   bu'.  in 

isssioa  tfeareof   lift  f  3  e****S>» 

it  unaer  stale  ll.ant's   bra       1      entored  into  poodeaaion 

of  the  premises  waa  terrains toe  an  nf  January  1,  rlfn 

the  concent  Of  1      at' I      n.  ',  aft  1,   1950. 

the  appellant  continued  to  ooa  *,   the 

premiaes  in  question  without  |  ISSlOA  consent 

— 

cf  appsllee.      The   aaer.t.  lA 


entitle*!  to  lirtiiedlnte  possesion  thereof  and  that  appell-nt 
unlawfully  withholds  possession  of  the  sane,   nlthourh  ,Tpcl?.oe 
jirad  made  a  written  demand  therefor. 

»y  her  anawer,   appellant  denlen"   that  unl-wfully 

UL«te  the  posses  nd, 

after  a  lenfltiy  recital     l  rltal  difficulties  between  her 

.    Kleins-  I      Mid    >f  tr"v   v     •     ill   suits 

•in*-  be".  ■  j    iisaertett  that  3t 

in  ties*  protaisaa  by  virtue  of  bein«  the  vif 

;. ,    .  .  ...  was     ccupyine»,flfii.d  pr  r 

...    answer  f-r  t  thtM   v      b  divorce 
fttilt  E*A     .    KleinsC  •>•    t   -~  *■.-;.    xr, 

also  a  suit,  I -oraine  her  property  ri*hta  M 

in  niie  k«i  district;  0  :urt  in  Ohio 

and.  Lt  ]  hw  in  tns  Circuit  Ckmrt 

■-;   Count        P     ...  ..a,   whureii-  th>  J 

aloft*         '     .  Edward  E.Kloinachol    t. 

In  ;:<  its  llee 

-vit  of  F,  of 

Lolnsohaidt.     la  nil  affidavit,   this 

M   ■  dulv   a     rt-?red  corporation  of  Ww  ^sate 

Of     •  ft]       :  |  I       t%$     Vt«i     |W  -  '-  »•■ 

rfloer   ftf  -sppelle:.   continuously  since  January  11,   19:..,   and 

•;he  recirda  and  Rffaia 
:•         I    tit.  Id/  :iiie8 

Id  qv  Lrtftie   of 

day   and  execut-  :<-ard  E.    flelnbohrai.  |  of 

the  ..      wife,  .  .  Ldf  ULant 

her- in;    th*-.4;  r.er  of   sal      prosit 4  i    liftftt 

tne  ftfttft  of  the  aforea&ic.  deed  ana  ?!till  it   I 
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' 
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appellee  leaned  the  premises  to  one  G.      ■     jnn  In  May  of  1941, 
and  that  he  paid  rent  to  appellee  aurin~  hli   Ka&ftAOy  uhl 
laated  until  1944;    ttu  t   teXLl  ■  »f  1945,    It  boaan* 

neoc  .    .  I  ein«o?u-;i  ,t, 

presi  as,    1:     apen     WW     tin     Ln  rk, 

•i,  where  th  qpaatioi)  ■  to 

nave  living  quarts*      k  i   It  .18   took 

time  of  said  pranlasa  11  i»l  vei^b  nt  with 

;i.c*o  whore  by  be  waa  t  -  it 

buainssa  '■■ 
the  said  Edward     .  '.,.-.     c   '.  ■.•r,t,  194  ,      fewarfl.  S. 

Kltlnsohni&t  return  9    ioh,   Klori-U- ,  ^Txarxxxxxxxxxu 


XXXXXXXX&XOCXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXX 

$i  advised 

RO  i.;n«:  .  Lsefi ;    V. 

,  Li   oocupanoy 

would  t  -  Sum -.ry   1,   i960,     B  I  ratate 

-  1    V  ■       ,  :  -um- 

m&r   it  1945  until  the  south  ol   fctttwttat;  id     , 

..    t,      11  •/:-     with  he:       .   '  •  P        .      icin- 

;:,.:....•  1  .-  .•-..,..  then 

v  they  were  vacated  by  her  httabAnd;   tb  t  tft  '  1, 

1900,  ftp  laataaloji  of  ..         p  .  Pliant, 

bu1.   oh*  refusal  ■        -  '.  n  of  the  e&ae,  ..till 

continues  to  pel 

Appal  Lse  filed  tire    >the*  sffldsvlta  fe     buj     >i-t 

ity  nation  fop  .  ths  affidavit 

was 
/ioe-prouident  and  treasurer  of  :^; 
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January  9,    1941,    until  March  1,   1950,   he  was  MOrttar/  or 

appellee  nn-1  thus  fnmllJ.  r  id  Ufa  Its  r»oorcle   and  affatrn;   t' 
•Ut*  feaaaM  th«*   tmtmv  of  tfafl    pro]  In 

DUtr  set  forth  in  th*  nffldrtv*'.  '    t 

hereinabove  set  forth;   tlv  nd 

'         -  atlas  vera  unurA 

KTettttnt  wherein?  I                      r                         I   I  occupy 

r      laee   so  LoB«  an   It   tultod  th  nos 

rlLcc;    that  appcl.  Usee 

I          |   the  vifa     ,                                        '    I  :upled 

I         t  nlftai      I         ii    |    ■•     t  during  th?  1  fitter  part  /ear 

r    advised  appal  I  ■      %  "*er 

■  .i.                                                   1  that  tie  wlahad  t  keralo    - 

his  tenancy;    tl                         '-cr  5,   1049,    ay  rd  S. 

t,   in  yritlo<-»,    to   VftQat<    *-;••      ^realaei  by  Faau     .'1, 
;      i                £•  Klein 

lee  to   v                      •                                       i   Ul  '■■'-  '.th; 

t.i  -t  •          •  at  eontli                                                 nd  I 

v   j    i  it  v           :   that  affiant  on  behalf               :  ..-.   n 

appaliant  ■  writer              ;  for  l              |                  .;ion;  t 

at  eoBtl -  to 

I   f                        ■:    t                   '  to 

'                     .                                                      Ilant  aa  t    XJd 

Into  a                 '<■•  -iiy  a»ree:       -                              '  t   for 
N    upancy  a               preaieefff   aad   :                  Llant  wrongfully 

B  thereof  t  .iee. 

Attached  to                      Ldaeltj  is  t 

lant 


.5- 


to  the  nppellee  of  the  premises  in  question,   which  conveyance 

I    stt-t.   vy  quitclaim  deed  and  included  a  release  ai  tver 

of  oil  rights,   under  the  h  exempt? 

r.     hjj  affidavit,  LMt    *B  '  gft*  "  the 

n'.)tiof.'  "".he 

proalftOl    by  J.'-mr  r.v  \t    IPC.-'  Exhibit    *0,-   I   80    /   Of  the 

l^n. 
Th'V  '-I  '  f 

tfiXllaa     .               .  the 

v    -  Perth 

t  and  her 

husband.     In  hlfl  Affidavit  h»  i  Tiled  a 

Loa  f  or  a  y  ot 

vo  in  v>\        ''...  - :.                               nt 
L.l:-   an 

■:ts;    |hl  '  ot 

•:.   Lftttie  aft  order  r-  .     .   from  >;X^rcr  j.r<r  any 

contr-1  over  the  j  ■      v                         - 

:IIO"  ftp                            -•  mi 

for  nor  .               ,  that 

qultablc  .      forollsfl             Loar 

suit  tr.en  pendin^in  tab*  JSov&ti  .  lahflU      rfsnse 

Llahli  '  ,   In  thi            'ble 

dote".              ...  „ouv.~  ;   that  the,                   *?->urt 

ove*-  ••  tloa 

iu   jiuiv  i      S  -  ve 

Jurisdiction  to  proaaad  witn  raopoot   to  aft/      -  ''  •  iri  aet 

up  by  aj  service 

;  .     0     ...    I  .  . 

Loa  of  the  Ju<if».-j  \     rolifta  th^ 


- 


- 


•d 


affidavit  ftl  an  exhibit.     Thla  sfflnnt   ^lso  set  forti    In  his 

affidavit  t:  Bile*  Roquiroci  title  In  1  t 

the  tin  ■  .ts, 

■ 

•  im*    ?   ■  '     is, 

. 

rio© 
Of   |j  aet 

forth  In  the   n   ■  It  ted  T&3  .  J    lony 

title  b<-  '-  ttftVU 

liee 
.-...•.  '.   '.       '   ■  Ind 

'        noy 

f    Ot8 

e's 
•     it 

ft,     S&8  fllfl  not  p 

]   no  ■  ■  -  »1- 

<U  . ;j  .  Ll  ichraidt 

I  I  '■   .         ,    "        ,   "  ttl 

she  elan  of  thl  tf  i«t  forth  in 

her  ftffl  teat  appalltt  w*fl  really  -  per     ■  Ln» 

k  te 

f ~  dulont 

.  r  i   '   •  ■■•.  y 

the  prsalaeo.  raftala  her  rlo^t   to  '  81  of 


v- 


3 


i 


thi  premises  upon  «.n  alle«*od  agreement  between  her  and  her 
huannnd  whereby  ahe  al<*ned  the   deed  oonveyinn-  the  praises 
ppoileo  in  return  for  her  nu  ie 

oontlmu  i-     liv  a  t .  ae 

predeoo^aed  flsr  .»JUSb■RA<•,  nod  uurlno*  riia  ll>     (J  two 

■flUTter  ii'  ho  pre&eaei  ..:  .       ..;.   incorporated  In 

Its  by   r  revl>ua  acui;>n  i'ii  -.la 

-  vherc'.  Vital  diffioult  u^r^elf 

Uil  no. 

■•-  "'  - 

nleee, 

->n  for  i  •      -      t  snoul-    I  i  -.    nted  wnere 

HQ    f afl  I  ',!.:.         (    _";  •       -.  £11, 

elke v.   Uhioaero  ~\isl  nece   Men's  h 

- 
- 

S   aald]  -are 

t  to  t]  rod  ■-                   there 

;..  ah  i.  .......  Lai, 

,ceu  to 

toe  trier  of  2  i                            ;■-■    - 

The   rJ  -    .                   ■  ■-  ..         „     r;  .   -     ji;                ,  .                    -se  from 

doubt,      qertlttfe  v.  -  3o.,    52<    111. 

■    i  y»  -■  ■'> 

11.      P-.    '•      -  v.   Sills  ij|>4er.Co..  .    105, 

(    10)  1    \ytf  '-     v    i  r>  Anything  left  t 
to  the  jur  It  what 

f  the 
,   there  would 
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bs  nothln"  left  to   vO  t     the  jury,   ond  the  o  >urt  would  be 

c 
Irsd  t>    "lreot   ■  vevdlet,    then  ■ 

be  ©ntered.xW 

tion     > 

of  the  affl<  '.  trtlei   in  I  al* 

»etive  notions,  >;,:•.  to 

be  di  i  . 

peat.     It  t3 

Ifter  a  a  n 

of  tn  J  i  la* 

•  .    '•  it  wa;i  t  sr 

■ 

■  1,  1938  .  Ld1 

i  r  oofsveyanee  i 

peleasB  '  9   r  ..      ri    4lt      *    h  iie- 

'".  ■  t  In  l..  : 

It,   it 
.. 
■  for  without,  objection  '.  ■    ..  . 

,  KXelnechnldt  6 

19-48  I         nu*  ry  I,   1950,    UJ  by 

- 

I.  ,  ,  :.         ■  ■<    ni- 

:.. .  .  . 

.»je 
Ilea 

•^y  1,   19uO ,      n  •.    a   did   |      v    •>■  |     Mid     j      •  W 

,    (6)  end  that  appel  ratal)  leaalon  of 

lea  .    iry  1,  mde 

a  written  deaaaii    a    n  to      foj    ;    ie<    il  f. 


As  r**"[ulred  by  ittXa  15,    the   affl^^vlta  of  appellee 
show  thai   tne.;r  a#a  raade  on  the   pergonal  knowledge  of  the 

affiants,   if  m  Lti  oouia 

i    a  in  ■-.        art  if  led  oopi        f  the 

exhiblta  referred  to  m  tne  affidavit*    to  i  cd. 

it  In  ha  r  anev< 
natlone  and    iffi*  -vita  in  p  vara  aqultabla  defenses 

-    oor  to  be  aver:    la  bai  Had  in  the 

'fcerrin  aha  rer-    -  1;   auoh 

i.     v    ■  .  bar  ll  entry   ~nd 

i  ]   •  gal  ubt. 

(  c  ■      ,  ■  .  Lnitt  T. 

:.. .        ,  r<    ) 

'  ■    •  -    ',•     v  rd 

lnt<  laee,   t 

to  ret   .  '  ■  fl    •-        i   lesne 

of  1  ended « 

(Barker  ▼.  .  I  :        -\pp. 

)  Any  t  ^rlved 

bj  th 

1  .;  reaiasa.  t  rloht 

oee 

1  n  !  1     I  I  .  -    - 1  -  r.t  •  |  rl.fht  tO 

..  •        •        alaarly 

■  fore_  .   Ir  t:  |  urt 

the 
quer'1  eatRte  of  homes  1    in 


feht  .   this   petition,   but  for  par,- jaea 

estate  . 

t .    ./  m- 

.  ■      . 
.  t 
In  fee,    B  -    .  bo  a 

fee,    hfttt   tf  f  Rly   an  |  ll   '. 

t  liia 
fch  or  I 

<  n  lent 
:  the  tt.1  >rta  it  and  fr  J  .tot 

I    &«     If  i  ae- 

t  ■  lion  of   I     , 

use  for  life 
aiu;  childiv;.  s  .4 

H&smptiofi  •  ot;  hut  \  ,   to    x  h    .    .  . 

.1  ;  .  .-■  ra, 

B  .  u.  basic  est 

nt  for 
Lai  •    lly 

161  notion 
ffiaavita 
tj  -.  '  ;  :    n  I  "  lee 

oont.'  ■  ouit 

-  mined, 
ifc  thia 
ha  itiay  h-:vc  to 
ellM*s  ri~  t  . -rty,   the 

la  affirmed. 

JuuMiient  affirr.  &• 
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Abstract 
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■■.„..,,. ....rsurnniT1::  ,  ■t.T.r.1:,,:  ir'.'SiTtr 

.'.3LLJ         • 

... 

iiiiiiri  4njiin»iii_ 

Appeal  frcr:  tho 

vs. 

) 

Circuit  Court  of 

■  , 

1 

.to 

i>3feridart-'AppolX 

:  pia  ■■■«■■■■  r.  h  n  ■■  ■■■>■■  ana  wmm  -. 

\ 

-J — 

Dove,  J. 

On  May  2,  1950,  the  plaintiff,  CUjU      .  .led  hifl 

canplaint  in  the  Circuit  Court  ol    ...  Zovxit-j  j&agdtag  that  the  .^.rri., 

between  hi  M  defendant,  Cttft  '"ieichatain,  be  annulled.     The  cooplaint 

alleged  that  the  plaintiff  was  a  resident  of  s&nncba  ,  Hlinoiii}  t>.  t 

and 
he  firot  not  the  defendant  on  Juno  10,  1%%/Ui  it  on  June  1£,  1%\ 

in  a  aarriagB  owre&ony  wttfa  the  defender;.-.  Int  then  alleged  that 

prior  to  June  1C,  1949,  he  Ir  d  never  had  sexual  intci-  .'.th  the  defendant 

but  that  in  the  latter  portl  of  July  or  in  V.  . 

learned  that  the    .  rionthis  pregnant j  that  thereupon  he  eoaaed 

to  live  idth  her  M  1  no  i:iarital  relatione;  ■  3inco  that  tiro.     The 

dnt  fiUfU  ed  that  ay  1,  1%9>  the  defendant  gave  birth  to 

a  child,  but  that  ho,  6bfl  plaint,      .  ild  and  has  at 

all  tin-eo  refused  to  recognize  aaid  c!dld  as  boiomcin 


. 


■M 


On  Ifiqr  31,  1950,  the  defendant,  by  her  tftfc  .xwsll  Finklcraan 

of    '.iddlotovn,  Ohio,  filod  tenr  answer  in  tiiioh  .  '  lalntiff  was 

a  resident  0:  >  County  '.hat  on  J  VA9,  tho  parties 

engaged  in  t  norxlage  ceremony  which,  eho  avers,  MM  a  legal  cereuony  and  I 
tho  parties  were  legally  narribd  on  that  date,  3ho  denied  tliat  she  and  tlio 
plaintiff  M&  for  the  first  t&M  on  June  10,  1949,  •  -  ttfc  tlioy  ret 

prior  to  -'arch  1,  1949  •    fly  her  answer,  she  aefcitted  thtv 
child  on  Docor.bcr  1,  1949,  but  denies  that  the  plaintiff  la  not  tho  father  of 
that  child?  she  insists  that  tho  rlaintiff  is  the  father  of  said  child,  Jerry 
Edward  lieichstoin,  and  avo  Ube  plaintiff  3  mow  of  her  condition  at  the 

time  they  taure  carried,  Rfttta  eauec  of  her  condition 

and,  aftor  th        v..'  ,-re  had  been  perfor      |         lokncnrlee  ^born  child 

to  be  his.    By  her  answer  s'.-.  I  that  tin  "  to  live  tith 

her  as  alleged  la  tit-  co;:        .  .  L-.tiff  lived 

:  I  tdf  0  in  .■--,  1949. 

..as  at  issue  tho  roeo.-  it  was  regularly 

defendant ' s 
set  for  trial  for  July-  6,  1950,  afit^]flA&&|£tg£  .Inly  notified  of  the 

setting  by  tho  Circuit  C3j«3  ..  -iaye,  one  of  the  attoi 

representing  W»  plaintiff.     Upon  tho  day  set  for  the  hearing  the  i  did 

not  appear,  nor  was  olio  represented  by  counsel.    The  t  did  appear  tdtli 

his  attorney,  and  the  hearing  ma  entered  upon.     At  tho  conclusion  of  tlie  hear- 
ing that  day,  tho  court  continued  the  cause  until  July  14,  1950,  and  at  the 
conclusion  of  the  h«arlng^JKre'**3ap  tlie  court  "ff  twimtil  th©  ca    :.  adored 

nt  that  the  plaintiff  tatse  nothinc  by  his  suit,  that  tlie  defendant  go  honce 
■without  day,  and  Ha  L~dnti_T  pay  the  costs.    To  reverse  that  decree,  the 

plaintiff  brings  tho  record  to  this  court  for  review. 

Appellee  has  not  api •eared  in  tide;  court  nor  filed  any  brief,  and  tho 
ease  was  not  1  Uy.     Instead  of  reversing  th  ,  as 

provided  by  our  rules,  tho  court  has  concluded  to  review  the  record. 


«.  1  «. 
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ttie  plcdnttif  testified  that  'to  was  at  tho  ti:x>  of  the  hoaiing 
twenty-five  years  of  agcj  that  he  cnliatod  in  tho  '  arino  Corps  of  the  United 
Statoa  in  1943  end  re-enlisted  in  1947,  and  at  the  tft  jnt,  lie 

una  reeidinf-  in  liinnobago  County,  ZUJ&O&m    In  June,  1949*  he  was  in  tho 
service  and  attending  school  at  Ft.  .tue'yj  t' 

the  brother  of  defendant  and  vrant  -;dth  bin  to  h±n  hot-f  in    iddletovn,     Ido, 
and  there  bocane  I  '...  .  11,  1%9,  that  on  Juno  ID, 

1949,  one  week  later,  the  parties  hereto  want  to  Newport,  Kentuely,  and  were 

dj  that  shortly  tltereafter  she  returned  to  her  howe  in  < ,'  .  fan  to 

Ft»  Knoxj  that  at  no  Hm  prior  to  Juno  1C,  1949,  did  he  have  accrue!  intercourse 
vdth  defer  lor  to  July  1  ■,  19':9,  she  told  h&n  that  her  side  hurt  her, 

and  he  suggested  that  oho  go  to  a  doctor}  that  on  July  12,  1949,  to  received  a 
lottor  fret-  hor  in  which  she  tti  it  ale  mu.  &J  that  tho  foXLovdnc 

end  ho  aj  ;;r,  and  ah©  said  she  «  mm  pregnant. 

On  July  26,  lv  at  ...out  a 

■week  after  he  reee:. •■.  >  r,  but  it  MUH  near  the  end  of  An$»tj  1949,  that 

she  told  hfci  she  m  it,  and  since  then  he  1  or  or  had 

ith  hor j  -  -       -  toty  1,  1949, 

but  ho  never  aclrnowlodged  the  clxilcl  m  hi3  or  ever  supported  it.    He  further 

..Hod  that  on  Hard'.  1,  1949*  he  was  out  of  the  torritorial  confines  of  tho 
united  -itatooj  that  ho  loft  tiio  Unit  i  early  in  February  and  did  not 

return  until  tho  beginning  of  April,  1949*  aid  was  not  in  the  united  states 
between  the  tine  he  left  in  February  until  he  returned  in  April.    Bt  further 
testified  that  he  first  saw  the  child  on  December  1£,  1949*  when  he  stopped 
at  the  heno  of  his  wife  on  his  tray  to  Rockford  on  leave. 

NrtU&ai  copy  of  appellant'  |  -sas  received  in 

evidence,  and  it  is  to  the  effect  tl H  ruary  13,  1949*  appellant  debarked 

en  th-.  lp  Vermillion  tl  :  orohoad  H  fah  Carolina,  which  departed  frcn 
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•■  orohead  on  February  1C,  1949j  that  ho  arrived  and  disonbarkod  at  Vieques, 
Puerto  Rico,  en     .  (  l)U9;  wwiabarkod  U  l$$  1949*  end  coiled  fron 

Vic  lit  ideo,  on    arch  16,  1949,  and  arrive.:  i.oad  City,  Uorth 

Carolina,  on  Larch  31  and  dioa.ibarix'd  on  April  1,  1949. 

Follxrair.  on  July  6,  19S>0,  the  court  continued  the  cause 

to  July  14,  1950*      t  tli-t  tire  ax>pell:int  was  a£;ain  m  eoowatocd  by  the 

court.    On  July  6,  1950,  it  appears  from  the  record,  the  court  vrrote  to 
Maxwell  J^nSdonan,  th©  attorney  of  record  for  appellee,  who  lived  at  :  iddlctoati, 
Ohio.    In  hiy  letter  tf      .  ..urt  advi.  .  I  'li'il  d-tauan  tijat  he 

had  continued  the  case  until  Friday,  July  14th,  and  advised  hi  Vtm  testi- 

r  of  tho  appellant  had  boon.    un  July  7,  t$% .  ns&ered  the 

trial  judge,  and  this  lottcr,  over  the  objection  of  counsel  for  appellant,  appears 
in  the  record  as  Courts  ttddfatt  alowo,  vi-. 


Counselor  at  Law 
405  .Juildinc 

■ 


July  7,  1950 


"Hon.  uilllart  %  Basher, 
Judge  of  the  Circuit  Court 
oba^o  County  Circuit  6 
17th  Judicial  Circuit 
Eodxford,  Illinois 


.    ■.-..'ichctoin 
(imii:-       .  -    xn*) 


"Honorable  jItj 

Uiaak  you  so  vory  much  for  your  letter  of  July  6  concerning  the 
above  entitled  cause  wheroby  you  )mt%  continued  tho  case  until  Friday  July  14, 
1950  at  3sOC     .  .      fc  tho  tJce  that  I  I  answer  In  the  above  entitled 

cause,  ay  client  thau^A  that  she  would  be  able  to  roceivo  ncnoy  to  pay  for 
counsel  fees  arid  expenses  to  defend  her  action,    doon  thereafter  sho  lost  hor 
aaplojraont  and  is  v&thout  any  mtUff  to  n4  naloe  defanoc.    Tho  truth  of 


_  •   _ 


I  BMftJ 


the  ratter  is  that  I  have  nob  boon  paid  one  cent  for  what  work  I  have  don©  In 
the  cam* 

feat&j  it  U  ay  opinion  that  th  .y  that  the  plaintiff 

allegedly  genre  to  you  was  not  true  and  I  an  enclosing  l^erowith  a  letter  sont 
by  the  plaintiff  to  the  defendant  on  Dacoribor  2,  l%9t  which  letter  is 
oolf-<eq>lanatoxy  wherein  tSie  plaintiff  refers  to  hie  'son1  and  also  on 
narked  lio.  3  of  the  letter  wherein  the  plaintiff  writes  an  follows:     ' 
holdo  it  against  ym  for  being  here  in  ISarch,  not  mt  well  'good'.     It  was  your 
fault,  darling,  but  1  lovo  you  a,  and  will  forever'.    This  paragraph 

pots  the  lie  on  the  t  so  asA  the  defendaiit  for 

first 
the/tiro  on  June  11,  1%9  and  tJiat  lie  never  had  intercourse  with  her  until  after 

the  narriage.    Thie  letter  by  the  above  otatoioent  acfeite  that  the  defendant  met 

and  saw  the  plaintiff  !  of  X%$  Wd  arhlts,  :':  I  ion,    the  act  of 

Intercourse  which,  isr.  Loo,  was  tlio  tins  wlen  the  child  was  concoiv     . 

Pror;  5 'arch  to  Ueoenber  is  nine  .uenths  which  la  tl  1  period  9t  gestation. 

''I  an  Bonding  thin  lettc:    to  you  to  aw  nf..  dan  so  thai  an 

injustice  will  not  be  brought  about  because  of  the  financial  dnabilit, 
defendant  to  appear  in  person  to  offer  evidence,  I  arc  anal  the  original 

letter  r.  ;t  you  will    confront  tiff  with  it.     I 

am  reci333tins  that  you  will  bo  so  kind  as  to  send  the  sacse  back  to  mc  for  qy 
client.     Closed  please  find  a  letter  tm  ay  client,    I  tart  been  unable 

to  contact  her  and  she  does  not  t  I  an  sending  the  scno  to  you.    Thoro 

nay  bo  a  possibility,  in  the  qpsni  tl  ^.nted,  that  t!  la  letter 

ntay  help  in  the  preparation  of  a  bastardy  action  againrrt  t  for 

aapport  of  his  child.    Tfaorefon?,  jpaj  alias  how  important  t'  |  is 

to  isy  cUUKt.    Please  return  the  sane  as  soon  as 

"Inaaauch  as  you  have  been  so  Ida;.:    -  .  n  the  trouble  to  write  ami 

personally,  I  feel  that  the  only  thing  I  enn  do  is  to  send  the  jjiforaation  on 
hand  to  you.    I  laiow  that  it  is  the  practice  of  every  court  not  to  allow  any 


" 


* 


fraud  to  bo  practiced  upon  it  especially  whore  t  imocont,    inor 

ehildrcii  .ved, 

I  '.t  be  In  tho  beet  intoroat  of  all  partlec  concerned 
that  tho  deposition  of  sny  client  be  taken  prior  to  final  dopoeition  of  this 
cause,  end  I  vould  be  glad  to  cooperate  in  any  way  to  sgo  that  ouch  doix>oition 
is  taken  -standinc  the  fact  that  no  fooc  v&ll  be  fortheord     . 

rtI  wish  to  da  for  tho  !-4nd  consideration  that  you  have 

extended  and  for  tiie  fairness  v&th  vMch  I  liiou  jm  vd.ll  Judge  this  :.a\ 
- 

Most  appreciatively  yours, 


-    :  .  L 

..:..v.i";    l  :.  ■  .-. 


.iicl.  (2)" 


letter  ■,"''.'  i 

letter  to  Judfls  Duaher  of  July  7  i  Court's    eddbit  1-A  and  over 

counsel  for  ap><ell       :         '    Al  record  an  ..ollavjs: 

2nd 
"Dear  .  r.  nu 

Due  to  Jrlna:  lit  on  the  ca     . 

but  it  is  a  problcn  beyond  f^r  control,     I    .ill  .a  year 

fro;  BW  of  raisin.  ;    than  I  have  right  nes?.    He  vdll  suffer  as  ranch 

as  ny  baby  or  I  vdll  have  to  when  he  cooes  to  his  scnoos  A  knows  tl .  too 

lfttej  ft  that  b  .  I  owe  you 

&  os  soon  as  I  find  a  job  I  -will  po>j  you,    also  san>!  '  \.jc  I  gave 

you  as  I  say  need  them  in  the  future.    Thanks  for  all  your  ti 


She  ofclior  letter  acconpar.  .    inklenan'o  letter  to  .Judos  Duahftr 

was  also  marked  as  a  court 'n  exhibit  ml  over  ftm  objection  of  counsel  Tea* 
appellant    .  In  MM  rocord.     It  is  M  follows  i 

.  1,  l%9 

. 

-Ife  6  M 

j.L,    ■    RVftffe  I  received  tlso  ~ood  news  at  noon.     I  vaunt  to  'thank 
you,'  bftbjr  for  ft  »cor,'     I«;i  cortoinl"  &ft4  itc  over  ftowj  laps  you»re  in 

i  ~LV..  l    ,      '  •  ;;xi  have 

nased  life  already,  I  .        ■  yttt  all. 

"I  will  try  fee  gift  rifle  Mags*    Z 

inl:  I  can  be  hflm  for  .        .~ng« 

11  fta&ftd  ftp  hero,  so  I  hops  you'll  underotas id  about  leave  Bt 
to  see  r,-?u  al 3  ■  . 

■  s*  yot  and  euro  W  "  '  .      ■  '...-  M  :•  V  ■.'.  A  ftflftft 

near  on  anil  Km  all  pw>  tm'li  ...  "  .      . 

;  of  'oarinoa, !  .  .      . 

'lion,  I  1  .  y  too  so  I'll  anoww 

.     !'ou  sefcoU  -Mens  in  it  that  X  «  ' ".:  I'll  cof-e  to  you 

«h«n  you  start  labor,  otcj '  about  t' 

/rite  Bfl  the  details  about  ,  ,  tine 

etc  00  I  eon  toll  '  new 

E$r  scr  I  .  send  it  !  LI  see 

about  6  .     I  don*t  t:  111. 

vdll  be 
t*  sho  fttn  haw  Ida  for  awhile 
till  M  or  whet,  leave  there.     I  love  you  b  .  1 

coula  have  y  • 

8  now.  .  M  range 

tomorrow  for  ft  wo  (ftja  leave.     1  see  after  I 
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talked  to  (Hm* ,  boyj  was  Jkj  over  surprised  you  laiow,  Graa  Loo  I  don't  think 
MM  thought  you  wore  pregnant,    Ohl    well  the  M  -11  ol'  surprises 

-  Ipj   'aa1  holds  it  against  you  Tor  beinc  here  .  -oil 

'good'.     It  Hfta  ytttt  -  rJlag  but  3  love  you  voryrcucb,  and  -will  forever. 

-  ayl  baby  I'll  Mi  If  I  MB  g«t  *orbi:   i  tri-c;-ol;  ...     .       .     It 
TdLll  bo  cft^r  &ras  before  :;  toWj  baby,  (>-Kay<     I  fai  or- 

atand,  but  ue'U  got  things  straightened  out  soneday, 

"The  folks,  Ourlono  e  littlo     '  .lri./ht  but  £fc  ro« 

They  were  dam  to  hMM  for  Timnksslving.     About  Row  the;-  yfc* 

D»C,    StoUy  is  sotting  transferred  tlsis  tvscdb  we:.'  '.ong 

tine*    Their  daughter  weighs  10  pmwii  H     i  --9  ^  :c  old, 

"Q-fiByg    IH  put  folks  addresses  letter,  but  I  dont  Inxnt 

Row  C-. 

■  ;l  Jo.?.n  taH   8Mft  ■.  '.•■>'■  .  :5he 

'      ■•'.■•at  the  scoop  .     . 

■■'■-■.  rt*    X  re 

r  not  ,  It  on 

"So,  t!se  »X*  is  sending  1  .  obey 

find  bin  and  got  on  Ids  ...  ♦  about  rest, 

'To;  rid  of  the  girls  .'  . 

Ao  to  .  ptjta 

baby, 

,1  ay  dT«}(.r:.  s  clooo  for  t  . 

I  liko  ...      .     . 
oar©  of  yourself  and  our  sons,    X  1/ 

use  forever  and  I'll  so©  you  in  about  ton  or  tv/olvc  clays.    Good  rdcht,  1 

Laving  7°^ 

.  .    Give  c$r  love  to  »!to  . ' 
I .  .  !•  Peltei  addro 

Qui 

vo. 
I,  Illinoii" 
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Upon  tho  hearinc  on  July  14*  tfee  court  atUed  appelleBt  to  tho 
idtnoaa  g|  I,  1&9j 

tras  in  hia  hmdwriti-    .  Ua  objection  of 

comoel  Sot  the  appellant.,  the  vdtnoso  c  A  it  s«ae.    The  court  then 

ln<3uirod  uhctter  appellant  had    eo; 

sir."    Tho  court  th  rods     "v7:.  m  montla  or  in  your  letter. 

Appellant  answered,  Tiiat  ie  tjhat  sic  told  .  court  continued  ita 

examination  AnqptftftC  ^bea*  v.-riovic  partiaas  o£  U  r  and  ito  mear&nc  over 

:,  the  follotdn::  took 

plaOOi 

.        |  Old  you  .  :  dvod  a  phono  call 

and  sat  ctaum  and  wrote, 

.    lou  received  a  phone  call  tint  tl&a  MBUSB  had  borne  you  a  son, 

i.  it  . 

*  .    lad  uiiLj;.  paa  nete  this  letter,  i  ■  thai  ..i-;t.    -. 

yse  sir, 

■Jta  Courts    Sell*  I  aa  ga&ag  ■  WJT  eaaa  va  a 

deposit ien  taktsi  or  have  this  tman  brought  here  and  have  a  further  lioarir  . 

*Jr*  Ba/ai     X  object  to  that,    I  don't  think  it  ie  pro.' 

Court i     Thia  court  in  •  to  ait  liare  aiisply  holplees  v. 

ho  woto  a  letter  saying  ho  bad  intc-courso  vdth  tide  waaon  in  larch  and  ho  eaya 
now  tho  child  isn't  Ids  child, 

.  Hsy»»    I.  Mm  court  ploaiK  |  jay  he  hau  inter- 

course vdth  t!ds  toejoeu 

"The  Courts  &,  you  e ■  or  can  idea  about  it  but  I  an 

not  goinn  to  rxent  any  annulment  lie  re, 

hen  I  aa&  ..he  a*inul»ent  and 

appeal  it, 

"The  Court;     1  wuld  be  very  hap-y  to  have  you  uppeal  it,,     Jhen  anythinc 
like  that  C0T3O3  before  tho  court  —  nhen  he  writes  tide  uasan  a  letter  and 
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.  M  lie  It.':.:  WON 

It  is  not  hin    oi..       •  t&t&BB     or  annulment  denied,  1     .         .  i  Dm  way  you  wait  it. 

■   .  ,  .       -. 
Gounod   -  .  .  ;.j  of  the 

in  his  argument  at  . 
letter  dated  July  ?%h  .  Ill 

to  i.  :1  donee  o_  to 

ignore  the  1mm  o:   I  I .        .^creation.     It  la  t£m 

the  trial  Judco  toolc  thla  attitude,  .  I .,'..  '.:"J  mtt  Lely 

ignored  i  3a1  court  ,ont 

that  arc  suggestion  Midi  by  plaintiff 's  counsel  tsas  emphatically  rejected.    In 
Utt  this  letter  &  .  'he  other 

trial  $adgp  was  I      '  ion 

rvattore  tiftLei?.  oaul-.:  8*2y  ploeed  i  •  vicre  not 

produced  If  any  o:  A  they  I 

o  court'  .  letters 

wk  never  introduced  In  -v  y  the  court,  I .  . ;  not  until  plaintiff 

-  presents  aturo  to  the  trial  jud^e  that  the 

latter  had  tra>  of  the  lott  .•  A  in  any  MMMt  of  identification,  and  tto 

of  the  letters,  Court' I  ""MHfr  1--  and  1 •  ,  '  to 

in  the  record,     Jieverthelcas,  the  ii  .-.nod  to  a£g&  the  report  of 

proccedii.    .  BS&&  it,  ever.  to 

....  v  for 

the  hear*  ?*ic  was  represent  .as  nade  to 

provide  the  court    -  L  nu 

-jdibilit 
her  stat-        •.:. 

reco.^viao  that  Um  State  is  alswy*  an  interested  party  in  a 
proceeding  of  this  ehaxaetMarj  but  an  essoin  tion  of  the  record  in  this 


IS  - 


inclines  us  to  think  tint  the  the  laint  an 

bo  subnittcd  to  ffii 

•'  .  I  nothing  ' 

atruod  dm  an 

Th©  o  io 

further 
-  ;/x        j  in  cenfozrd'. 


. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 

May  Terra,  A.  D.  1951 


Agenda  Fo.  9< 

Appeal  from  Circuit 

Court  of  Christian  County. 


344I.A.  221 


general  .No.  1-750. 

LOUISE  BENNETT, 

Plain tiff -Appellee, 

-VS- 

RALPH   BENNETT, 

Defendant-Appellant.    ) 

DADY,    J: 

Defendant  Ralph  Bennett  has  brought  this  appeal  from  a  decree 
for  separate  maintenance  entered  by  the  Circuit  Court  of  Christian 
County  on  May  5,  1950,  in  favor  of  his  wife,  Louise  Bennett. 

The  contentions  of  the  defendant  are  that  the  evidence  did 
not  Justify  any  decree  for  separate  maintenance,  did  not  Justify  an 
allowance  of  $250.°A°per  month  for  the  wife's  support,  and  did  not 
Justify  an  allowance  to  her  of  $500.* as  attorney's  fees. 

Plaintiff  and  defendant  were  married  on  February  13,  I92fl,  and 
lived  together  until  February  28,  1950,  when  she  left,  and  she  has 
since  remained  away  from  the  family  home.  At  the  time  of  the  entry 
of  the  decree  each  was  aged  51  years.  They  had  three  adult  children 
who  lived  away  from  the  parental  home,  and  a  minor  son  named  Jav.es, 
aged  17,  who  lived  at  such  home. 

Plaintiff  testified  that  until  the  last  Christmas  preceding 
the  separation  they  had  no  difficulties  other  than  little  arguments, 
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1SS  .A.I  ££8  ■  OTJAH 

{    .^.T.&XieqqA-Jn^brte'ieCl 

fl      Y0AC1 

fio'icf  sari  iienrteS  riqla; 

I  Jbsiatfn©  eciiBrt0J<-?±j8m  - 
.ijor-  &*Uw  aid  lo   iovjb!  rti    ,  t|    ^*stt  no 

rta  J/tfsJba#'ie£>  8xlf  lo   srioi^rieJaoo  erfX 
^liiajj,  »ft©£nl*ta  ©tfJFsiJiqwa  *iol   e©*xo©Jb  y^6   ^ll^aut   *o« 

jj&   a'elJiw  arM   to^  xtfnojn  i©q^.08a4  **o  ©onawolla 
.aaet  j'^mc;  eortawoila  na  x^Xtfaut 

b^    .  no  bml  \Utml»l% 

aarf  •rfi-,  .    t©I  e;fa  Ml    ,82  viAiiiefe''!  LMav  *x©rfj<»aoj   bavil 

X*iin©  artt   to  ©mi;  TClirauBl   erW  ao*x1   ^awa  Jbaniamat  ©onla 

si  Mo  JltfJb.  tart  ^©/fl      .a-tse^  13  baga  sjbw  ri©«©   aatoab  ertt   1o 

«ao.*Kat  bmtimk  ^.onla  a  br»   «©ajort     l4Jn»*xaq  arW  mil  x**A  bevlL  orfw 

.  ©niorf  rfoua  $&   bevil  orfw   KVI  Jbega 
S.ilhso©^  ajBRtfal-rrfO  jbjs!   ertf    liirw  fauff   benjjpeJ  ru,?ni«lq 


that  after  such  last  Christmas  he  did  not  "speak  around  the  home*" 
and  did  not  say  anything  unless  he  scolded  the  kids,  that  prior  to 
such  Christmas  it  was  his  habit  to  stay  home  unless  there  was  a 
f.*rm  bureau  meeting,  and  did  not  leave  at  night  without  taking  her, 
that  after  Christmas  when  he  would  go  to  a  sale  he  would  not  come 
home  early,  that  he  never  complained  about  the  meals  until  the 
night  before  the  separation,  that  on  Christmas  Eve  when  supper  was 
ready  he  said  he  had  to  go  and  look  at  oattle  at  another  place  and 
did  not  come  home  until  about  twelve  o'clock, that  he  Bald  she  didn't 
have  to  be  asking  why  he  was  out  late  at  night,  and  told  her  on  two 
different  occasions  that  she  could  get  out,  the  first  occasion  being 
in  January,  that  he  came  home  one  evening  and  sat  on  the  davenport 
and  she  sat  beside  him  and  put  her  arms  around  him  and  he  Baid, 
"You  don't  need  to  love  me,  there  isn't  any  love  coming  froir  this 
way,"  and  said  the  family  was  grown  up  and  he  didn't  need  her  any 
more,  and  he  would  get  her  a  home  and  place  to  stay  if  she  would 
get  out,  and  that  she  better  get  out  right  away,  that  he  never  spoke 
very  much  after  that,  that  about  a  week  after  that  conversation  she 
tried  to  cheer  him  up,  but  he  wanted  to  know  how  soon  she  would  get 
cut  and  wanted  her  to  get  out,  that  they  had  always  occupied  the 
same  bed  in  the  home,  that  on  the  evening  of  February  27th  he  left 
and  came  home  about  twelve  o'clock,  that  she  was  up  and  waiting  for 
him,  and  after  he  had  gotten  in  bed  she  started  to  get  in  bed  and 
he  shoved  her  out,  that  he  kicked  her  out,  took  his  foot  and  shoved 
her  out,  and  she  slept  on  the  davenport  the  rest  of  the  night,  that 
the  next  morning  after  breakfast  and  after  the  son  James  had  left 
for  school  the  defendant  came  in  and  said,  "you  took  my  change  out 
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of  ray  pocket  last  night,  didn't  you?",  and  she  told  him  she  never 
had  taken  any  money  out  of  his  pocket,  that  he  then  shoved  her  in 
the  living  room  and  knocked  her  down  on  the  davenport  and  "beat  her 
up,"  striking  her  at  least  twelve  times  on  the  leg,  that  he  "went 
to  hit  me  in  the  stomach  with  his  fist  but  he  missed  me  and  hit  me 
on  the  other  leg,"  that  he  kept  on  beating  her  until  she  finally  said 
she  had  taken  the  change  "to  get  out  of  there  because  I  thought  he 
was  going  to  kill  me,  so  I  could  get  up,"  that  he  then  stopped  b6ating 
her  and  let  her  up,  and  she  then  left  the  home  and  went  to  the  home 
of  her  friends,  j»:r.  and  Mrs*  Daniels  in  Decatur,  that  as  a  result  of 
such  beating  her  leg  was  blue  from  the  hip  to  the  knee,  and  she 
showed  such  injuries  to  Mr.  and  Jrirs*  Daniels,  that  the  reason  she 
did  not  return  to  her  home  was  because  of  his  beating  her  up,  and 
because  he  told  her  he  would  finish  up  on  her  if  she  was  still  there 
that  evening  when  he  came  home. 

Her  testimony  as  to  her  alleged  injuries  was  corroborated  by 
the  testimony  of  John  DeClerk,  John  B.  Daniels  and  his  wife  Lena 
Daniels.  Deulerk  testified  that  as  a  deputy  sheriff  he  went  to  the 
home  of  defendant  accompanied  by  the  plaintiff  and  served  a  suummone 
and  injunction  writ  in  the  separate  maintenance  proceeding  on  the 
defendant,  that  on  that  occasion  he  said  to  the  defendant,  "Did 
you  hit  your  wife  or  beat  up  on  her  or  anything?",  and  that 
defendant  then  said,  "no,  all  I  done  was  paddle  her  »«»." 

Mr»  Daniels  testified  that  he  and  his  wife  live  in  Decatur 
2-1/2  miles  from  the  Bennett  home,  that  he  had  known  defendant 
practically  all  his  life  and  had  known  the  plaintiff  for  about 
fifteen  years,  that  on  February  28th  he  saw  plaintiff  when  her  son 
Bob  brought  her  to  the  Daniels  home  where  she  then  stayed  two  days. 


-  3  - 


- 
I 

. 

saw 

-t«  tori 

lo 

««d  rlooa 

• 

-  ■   ■ 
ei\*    '5J   inev  t  :.tij*ei   jJnoioeo.      .al«*ir»a 

in* 

bic"  1  «oi«*c  .    no  &Aiii    timbrmtitj 

>«itt     ttii'ii^BC^J     3i»±aaU     '111 

(f  bnti   •' 
noa  i©ri  /»  "**-£«?  was  er  ,e?£«x  a»»J"ii* 


•  •  - 


that  she  was  crying*  that  the  next  morning  he  noticed  the  Bide  of 
her  face  was  swollen  and  that  one  of  her  legs  and  hip  was  "all  black 
and  blue." 

Mrs*  Daniels  testified  that  she  had  been  in  the  Bennett  home 
many  times  and  the  Bennetts  had  been  in  her  home  many  times, 
that  on  February  28th  the  plaintiff's  son  brought  plaintiff  to 
the  Daniels  home,  that  plaintiff  was  then  crying  very  bitterly 
and  was  very  upset,  that  she  then  examined  and  saw  the  limbs  of 
plaintiff  were  black  and  blue,  and  that  plaintiff's  face  was  swollen 
on  one  side. 

Defendant  testified  that  plaintiff  was  very  Jealous  and  had 
told  him  many  times  that  he  was  chasing  women,  and  they  had  had 
many  altercations,  that  after  Christmas  1949  there  was  an 
altercation  between  them  approximately  every  evening  when  he  came 
home,  that  she  accused  him  of  being  out  some  place  with  some  other 
woman  or  chasing  some  red  heads,  that  he  did  not  "as  I  recall"  on 
any  occasion  tell  the  plaintiff  that  he  was  done  with  her,  or  that 
their  family  was  grown  and  he  did  not  need  her,  or  that  she  had 
better  get  out  and  get  out  right  away;  that  on  the  night  of  February 
27th  he  got  home  about  ten  o'clock,  that  when  he  oame  in  she  said 
that  if  he  would  stay  at  home  and  quit  chasing  red  heads  he  would 
get  along  at  home,  that  he  took  off  his  work  clothes  and  read  the 
paper  and  then  retired,  that  there  was  no  other  conversation 
between  them,  that  he  retired  first  and  when  she  came  in  he  told  her 
she  wasn't  going  to  sleep  with  him  in  the  same  bed  "after  anything 
like  that,"  that  she  tried  to  tear  the  bed  covers  off  and  went  out 
of  the  room  and  did  not  get  in  bed  that  evening,  and  he  did  not  kick 
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or  push  her  out  of  bed,  that  before  retiring  he  had  folded  up  hie 
olcthes  and  left  them  in  an  arm  chair  in  the  living  room,  that 
at  times  he  had  noticed  that  he  had  lost  change  from  his  clothes 
and  on  this  night  he  happened  to  count  his  change  as  he  came  into 
the  house,  that  he  had  three  half  dollars,  two  quarters  and  two 
dimes,  that  the  next  morning  he  noticed  his  clothes  had  been 
mussed  up,  and  when  he  counted  his  change  he  was  short  two 
quarters  and  two  dimes  but  still  had  the  three  half  dollars,  that 
he  didn't  say  anything  until  he  got  ready  to  leave  that  morning, 
when  he  asked  her  why  she  took  the  change  out  of  his  pocket,  and 
she  said  she  did  not  take  it  and  called  him  a  liar,  and  he  slapped 
her  faoe,  and  that  she  began  to  fight  and  he  grabbed  her  by  the 
wrists  and  sat  her  on  the  davenport,  that  she  started  to  kick  him 
and  he  turned  her  across  his  knee  and  spanked  her,  and  she  then 
said  that  if  he  would  let  her  loose  she  would  get  the  money,  and 
she  ran  through  the  outer  door  and  left  the  house,  that  later  that 
morning  she  came  back  with  their  son  Bob,  but  not  into  the  house, 
that  he  did  not  at  any  time  threaten  her  life  and  that  other  than 
slapping  and  spanking  he  never  inflicted  any  violence  upon  her,  and 
that  he  at  no  time  told  or  asked  her  to  leave  or  get  out  or  that 
he  did  not  need  her  any  more  or  that  the  children  were  grown  up. 

The  trial  judge  saw  and  heard  such  witnesses  testify  and 
was  in  a  better  position  then  we  to  tell  who  was  telling  the  truth. 

It  is  our  opinion  that  we  cannot  properly  hold  that  the 
trial  court|erred  in  entering  a  decree  for  separate  maintenance. 

On  the  subject  of  the  allowance  of  support  money,  the  defendant 
admitted  that  at  the  time  of  the  trial  he  owned  496  acres  of 
farm  land  in  Christian  County,  subject  to  a  mortgage  of  $25,000, 
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that  he  borrowed  $46 » 000.. when  they  bought  the  last  17B  acres  in 

6° 

September  1947  and  had  reduced  that  debt  $20,000.,^  the  last  year 
and  a  half,  but  that  he  had  no  idea  as  to  his  net  worth. 

Plaintiff  testified  that  the  hone  was  a  ten  room  modern  house 
and  that  for  sometime  before  leaving  the  home  she  had  had  the  use 
of  a  new  Buick  automobile,  that  she  had  no  money,  and  had  had  no 
occupation  other  than  that  of  a  housewife,  that  she  was  paying 
$2.50  per  day  for  room  rent,  and  her  meals  cost  from  $2.00  to  $3.00 
per  day. 

John  B.  Daniels  testified  that  he  owned  farm  land  in  the 
same  neighborhood,  that  in  his  opinion  320  acres  of  the  Bennett 
land  was  worth  from  $350  .A  to  $400 ,A  per  acre,  and  the  remainder  of 
suoh  land  was  about  one-half  of  that. 

There  was  no  evidence  to  the  contrary  as  to  the  value  of  the 
Bennett  lands. 

It  is  our  opinion  that  such  evidence  fully  justified  the 
trial  court  in  making  the  allowance  of  0250 <A  per  month  as  support 
money . 

In  Czarnecki  v«  Czarnecki,  341  111.  629,  which  was  a  divorce 
proceeding,  that  part  of  the  decree  awarding  a  divorce  was 
affirmed,  but  the  cause  was  otherwise  reversed  and  remanded  for 
further  proceedings  with  reference  to  attorneys  fees,  because 
the  record  did  not  show  that  the  court  heard  evidence  and  found 
that  the  fees  allowed  were  the  usual,  reasonable  and  customary 
fees  for  the  servioes  rendered.   (See  Amber son  v.  Amberson,  349 
111.  249.)  In  the  present  case  no  such  evidenoe  was  presented. 
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That  portion  of  the  decree  in  the  present  case  granting  the 
plaintiff  a  decree  of  separate  maintenance  and  the  allowance  of 
support  money  is  affirmed.   That  part  of  such  decree  allowing 
attorney's  fees  is  reversed,  and  the  cause  is  remanded  to  the 
trial  oourt  for  further  proceedings  with  reference  to  the  allowance 
of  attorney's  fees. 

All  costs  will  be  taxed  against  defendant. 

Affirmed  in  part  but  reversed  and 
remanded  in  part  for  further 
proceedings. 
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MILDRED  F.  HALLA, 


Appellee, 


v. 


CHICAGO  TITLE  &  TRUST  CO., 'as 
Trustee  under  Trust  #333°9;  and 
PAUL  SCHOFIELD, 

Appellants. 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


3  44I.A.  2    51 


MR.  PRESIDING-  JUSTICE  KILEY  DELIVERED  THE  OPINIO!!  OF  THE  COURT. 


Tills  is  an  action  to  set  aside  for  fraud  respecting 
the  applicability  of  Rent  Control  regulations,  a  sale  of 
real  estate.   The  chancellor  entered  a  decree  in  plaintiff's 
favor  and.  defendant  Schofield  has  appealed. 

The  property  subject  of  the  sale. was  located  at 
212^  Cleveland  Avenue,  Chicago,  Illinois.   A  three  story 
family  residence  was  on  the  land.   In  May  19^6  title  was 
conveyed  to  the  Chicago  Title  and  Trust  Company  as  trustee 
under. a  land  trust  with  defendant  Schofield  as  sole  benefi- 
ciary.  The  house  thereafter  was  converted  into  a  five  unit 
building;  one  unit  was  on  the  first,  two  on  the  second,  and 
two  on  the  third,  floor.   On  May.l^,  19^7  >  Schofield 
advertised  the  premises  for  sale.   At  the  time  the  four 
upper  story  units  were  occupied  under  leases  made  in  January 
19-5-7  for  periods  commencing  February  1st. 

In  response  to  the  advertisement  plaintiff,  on 
August  13j  19^7*  signed  a  contract  to  purchase  the  property. 
August  28th  the  deal  was  closed..   The  price  was  $28,000, 
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$16,000  In  cash  and  the  balance  by  purchase  noney  mortgage. 
December  9,    19^'7»  the  Chief  Area  Rent  Attorney  gave,  his  opinion 
that  the  premises  were  not  exempt  from  rent  control.   As  a 
consequence  the  gross  monthly  rental  from  the  four  units 
was  reduced  from  §^65   and  brought  under  a  ceiling  of  ;?235 
per ^ month.   Plaintiff  demanded  a  rescission  of  the  sale, 
and,  upon  refusal  of  the  demand,  began  this  suit. 

The  issue  made  by  the  pleadings  was  whether  plaintiff 
was  induced  to  make  the  purchase  through  Schofield1 s  false 
representations  that  the  premises  were  being  used  for 
commercial  purposes  and  that  the  conversion  from  a  single 
dwelling  was  made  after  February  1,  19^7,  so  as  to  free  the 
property  from  rent  control.   The  pertinent  findings  of  the 
chancellor  were  that  Schofield  made  the  false  representations 
knowing  them  to  be  false;  that  plaintiff  relied  on  the 
representations  and  was  induced  thereby  to  make  the  purchase; 
and  that  the  decree  was  based  on  tort  with  malice  the  gist 
of  the  action.   He  declared  the  contract  of  sale  void  and 
cancelled  it,  ordered  the  mortgage  cancelled,  ordered 
plaintiff  to  quitclaim  her  interest  to  Schofield  upon 
receiving  the  sums  due  her  as  shown  by  an  accounting  ~by 
\  Schofield  and  ordered  that  plaintiff  recover  from  Schofield 
attorney's  fees  and  expenses  incurred  in  making  proof  of 
facts  which  defendant  improperly  refused  to  admit. 

The  parties  agree  that  plaintiff  had  the  burden 
of  proving  the  alleged  fraud  by  clear  and  convincing  testimony. 


Defendant  contends  that  plaintiff  did  not  make  the  required 
proof  of  the  alleged  misrepresentations. 

Testimony  in  behalf  of  plaintiff  is  to  the  effect  that 
defendant  and  his  attorney  falsely  stated  that  the  tenants 
used  the  premises  for  commercial  purposes^  that  the  residence 
was  converted  into  units  after  February  1,  19^7;  and  that 
for  these  reasons  the  premises  were  not  subject  to  rent 
control  and  the  rents  being  collected  were  justified.   Testi- 
mony for  defendant  was  to  the  contrary.   We  need  not  decide 
questions  based  upon  these  issues  of  fact.   Even  if  the 
statements  were  made  and  were  false,  we  think  plaintiff  was 
not  entitled  to  rely  upon  them  as  inducements  to  moke  the 
sale. 

Plaintiff  admits  inspecting  the  premises  four  or 
five  times  before  making  the  purchase.   She  visited  most  of 
the  units.   The  only  object  she  saw  which  she  considered 
evidence  of  commercial  use  was  a  typewriter  and  stand. 
The  fact  that  the  lease  she  saw  provided  for  predominantly 
commercial  use  or  that  defendant  told  her  not  to  discuss 
with  the  tenants  their  use  of  the  units  does  not  alter 
our  opinion.   What  her  inspection  showed  was  plain  enough 
for  a  reasonable  person.   She, was  put  on  notice  that  the 
units  were  used  as  dwellings.   This  conclusion  applies  to 
alleged  related  statements  that  the  Housing  Expediter  did 
not  question  the  de controllability  of  the  property  and 
that  there  were  no  proceedings  pending.   Plaintiff  was 
represented  by  an  attorney.   He  made  provision  in  the  contract 
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for  a  period  within  which  to  determine  the  status  of  the 
premises  under  the  Housing  and  Rent  Act.   Under  this 
provision  plaintiff  was  entitled  to  withdraw  from  the 
contract  should  it  be  shown  to  "seller's  satisfaction"  that 
for  any  reason  the  premises  fail  to  fall  within  the  provi- 
sions of  sub-section  (8)  of  section  1  of  the  Rent  Regulations 
promulgated  under  the  Housing  and  Rent  Act  as  amended  in 
19^7*   Neither  plaintiff  nor  her  attorney  was  entitled  to 
rely  solely  upon  statements  the  opportunity  for  investigation 
of  which  was  provided  for  and  open  to  them. 

So  far  as  the  foregoing  representations  are  concerned, 
plaintiff  and  her  attorney  had  sufficient  knowledge  of  facts 
to  be  put  on  guard  as  to  the  commercial  use  and  had  ample 
opportunity  to  ascertain  the  truth  as  to  the  status  of  the 
premises  under  the  Housing  and  Rent  Act  and,  accordingly, 
had  no  right  to  rely  upon  the  representations.   Bundesen  v. 
Lewis.,  363  111.  623.   We  think  this _  conclusion  is  consistent 
with  the.  decisions  in  Roda  v.  3  or  ko ,  401  111.  335j.r'-n°- 
Gilbcy  v.  Hamlin,  297  111.  258,  cited  by  plaintiff.   In 
these  cases  there  were  not  facts  observed  by  plaintiffs 
which  cast  suspicion  upon  the  truth  of  the  alleged 
misrepresentations. 

The  record  shows  that  defendant  represented  that  the 
conversion  from  the  single  to  the  multiple  dwelling  units 
was  made  after  February  1,  19^7.   Sec.  1  (b)  (8)  provided 
for  decontrolling  of,  among  other  things,  "additional  housing 
accommodations  created  by  conversion  on  or  after  February  1, 
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19^7" •  .The  contractor  certified  that  his  work  was  finished 
April  1,   Defendant  still  insist  that  this  representation 
is  true.   The  letter  from  the  contractor  was  not  false. 
It  was  incorrectly  interpreted.   We  think  that  there  night 
be  roon  for  difference  of  opinion  on  the  question.   There 
is  no  dispute  that  the  contractor's  work  was  not  completed 
before  February  1,  19^-7.   The  question  of  when  conversion 
was  effected,  therefore,  is  one  of  law  about  which  a. false 
representation  does  not  ordinarily  render  one  liable. 
Bundoson  v,  Lewis,  368  111.  623. 

There  is  one  important  fact,  however,  which  we  think 
is  favorable  to  plaintiff.   There  was  a  conflict  In  the 
testimony  on  the  question  whether  the  representation  was 
made  on  behalf  of  defendant  that. the  tenants  moved  into 
the  units  after  February  1,  19^7.   We  think  the  chancellor 
was  justified  in  deciding  that  this  representation  was  made, 
was  material,  and  that  it  was  false.   The  record  shows  that 
three  units  were  occupied  during  January  and  that  defendant 
was  paid  for  the  occupancy.   The  truth  on  this  matter  might 
have  weighed  heavily  in  plaintiff's,  or  her  lawyer's, 
judgment  on  the  question  of  law.   A  prudent  person  would 
probably  decide  that  occupancy  by  several  tenants  of 
several  units  was  strong  evidence  of  conversion  from  a 
single  unit. 

A  hearing  was  had.  before  the  Housing  Expediter  after 
the  sale  was  consummated.   Plaintiff's  attorney  had  notice 
of  the  hearing  held  in  September.   We  infer  from  the  record 
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and.  statements  during  oral  argument  that  he  attended  the 
hearing.   We  infer  from  the-  record  that  testimony  before 
the  Expediter  showed  the  January  occupancy.   This  was. 
notice  of  that  fact  to  plaintiff  through  her  attorney. 
Instead  of  demanding  rescission  she  awaited  the  decision  of 
the  Housing  Expediter.   Presumably  she  would  not  have  sought 
rescission  if  the  premises  were  not  brought  under  control. 

Plaintiff , ( therefore,  with  knowledge  of  the  important 
fact  in  September,  waited  about  a  month  after  the  Housing 
Expediter's  opinion  in  December  before  demanding  rescission. 
She  says  that  in  the  interim  she  was  not  speculating  on  a 
favorable  decision  but  was  giving  defendant. a  chance  to 
establish  the  "truth"  of  the  representation.   The  "truth" 
she  refers  to  is  the  final  decision  on   the  question  of 
law  by  the  Housing  Expediter  under  the  Housing  and  Rent  Act, 
She  learned  in  September  the  important  fact  which  she  claims 
was  withheld  and  which,  had  it  been  known,  would  have 
prevented  the  sale.   T,Je  think  that  plaintiff  is  precluded 
from  rescission  because  of  our  conclusion  that  she  speculated 
and  was  willing  to  overlook  the  alleged  fraud  if  the  decision 
of  the  Housing  Expediter  was  in  her  favor.  .  Crawford  Corp.. 
v,  Uo o dl .awn  Bank,  382  111.  35'+ J  Greenwood  y.  Fenn  et  al., 
136  111.  146;  3  Pomeroy's  Eq.  Jur.  §897,  p.  530. 

Defendant  did  not  waive  this  point  because  of  his 
letter  rejecting  plaintiff's  demand  for  rescission.   The 
letter  denied  fraud  and  stated  plaintiff  had  all  the  avail- 
able facts  before  the  sale.   There  is  no  showing  made  by 
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her  that  she  could  or  would  be  In  a  different  position  had 
defendant  added  to  his  letter  the  statement  that,  even  if 
plaintiff  had  not  all  the  facta  before  the  sale,  she  had 
all  the  facts  at  the  September  hearing  and  yet  made  no 
demand  for  rescission  until  after  the  December  decision  of 
the  Expediter.   We  think  testimony  for  plaintiff  plainly 
shows  that  she  was  in  nowise  prejudiced  by  the  failure 
of  defendant  to  state  the  additional  ground  in  his  letter. 

In  the  decree  the  trial  court  ordered  that  plaintiff 
should  recover  of  defendant  $119.90  for  fees  and  expenses 
required  to  prove  facts  defendant  improperly  refused  to 
admit  pursuant  to  notice  and  demand  under  Supreme  Court 
Rule  18  (2),   No  showing  is  made  by  defendant  why  this  part 
of  the  decree  should  not  stand. 

For  the  reasons  given  the  decree,  insofar  as  it  allows 
fees  and  expenses  under  Rule  18  (2),  is  affirmed  and  in  all 
other  respects  is  reversed  .and  the  cause  remanded  with 
directions  to  dismiss  the  cause  for  want  of  equity. 


DECREE  AFFIRMED  IN  PART:  REVERSED 
IN  PART  AND  CAUSE  REMANDED  WITH 
DIRECTIONS. 


LE".7E,  J.,  CONCURS. 
FEINBERG-,  J.  ,  TOOK  NO  PART. 
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Abstract 

ften.    No.   iv,^4 Agenda  No.    14 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 

SECOND  DI3TRICT 

October  Term,  A.  D.  1950 


JOSEPH  CABONARG-I,  ) 


3-44  I.A.  276 


Plaintiff -Appellant,   ) 

)  APPEAL   FRO 24  THE 

vs.  )  COUNTY  COURT  OF 

LAKE  COUNTY. 


EDWARD  J.  JORDAN,  JR., 

Defendant-Appellee.    ) 
) 


Dove,  J. 

This  Is  an  appeal  by  the  plaintiff,  Joseph  Cabonar*ri, 
from  a  Judgment  In  his  favor  for  ^500.00  rendered  by  the  County 
Court  of  Lake  County  on  B  verdict  of  a  Jury  against  Edward  J. 
Jordan,  Jr. 

The  plaintiff  In  his  complaint  sought  to  recover  the 
sum  of  $1982.67  against  the  defendant  for  work,  labor  and 
materials  furnished  the  defendant  In  connection  with  the  con- 
stuction  by  the  plaintiff  for  the  defendant  of  what  is  referred 
to  In  the  record  as  a  shell  house.   The  contract  price  for  the 
work,  labor  and  materials  for  the  construction  of  this  house 
was  $11,970.00,  which  sum  included  a  15^  commission  to  the 
plaintiff,  the  contractor,  for  profit  and  overhead  expenses. 


- 
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The  complaint  alleged  that   the  plaintiff  had  performed  all  of 

the  work,    labor  and  services,   and   supplied  the  -roods,   wares 

and  materials  required  under  said  contract,   but  that  he  had 

not  been  paid  in  full  for  so  doinr*;   that  he  had  been  paid  the 

is 
sum  of   ^10,878.60  on  said  contract,   which  sura  was   41091.40 

less   than  the  agreed  contract  price;   that  in  addition  to  all 
of  the  matters  covered  by  the   contract,   he  supplied  certain 
extras,    at  the  direction  of  the  defendant,   which  extras   amounted 
to  the  sum  of    ;891.27,   which  brour-ht   the  total   due   to  the  plain- 
tiff to   ,,1982.67;   that  he  had  actually  expended  the   sum  of 
14,068.22  in  and  about  the  performance  of  his  contract  to 
build  the  shell  house  for  the  plaintiff,   but   that  the  charts 
for  his  services  were   limited  by  the  contract  to   the  maximum 
base  price  therein  established  of    ;ll,970.00.     Attached  to   the 
complaint  was  a  copy  of  the   contract. 

The  defendant,   by  Ms   answer,    denied  th°t  he   owed  the 
plaintiff  anything  and  further  alle<*ed  that  the   defendant's 
work  was  not  done  In  a  ~ood  and  workmanlike  manner  and  was  not 
satisfactory.     Defendant  also  filed  p  counterclaim  for  damages 
sustained  by  him  because  the  work  done  by  the   plaintiff  was  done 
in  such  an  Improper,   unworkmanlike  and  defective  manner  so  as 
to  necessitate   the   expenditure  by  the   defendant    of    52071.00,   for 
which  amount  he   demanded  Judgment  against  the  plaintiff. 

The  record  discloses   that   on  Ray  20,    1948,    the  parties 
entered  into  a  written  agreement  for  the  construction  of  this 
dwelling  house,    the   pertinent  provisions  of  which  are  as  follows: 
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Contract  Agreement 

THIS  AGREEMENT,  made  this  20th  day  of  May  A.D.  1948,  by 
and  between  Joseph  Cabonarpl  hereinafter  called  the  Contractor 
and  Edward  J.  Jordan,  Jr.  hereinafter  called  the  Owner. 

For  the  consideration  hereinafter  n°med,  the  said 
Contractor  covenants  and  agrees  with  the  said  Owner  as  follows: 

First.   The  Contractor  shall  and  will  furnish,  con- 
struct, set  in  place,  finish  and  deliver  to  the  Owner,  free  from 
all  claims,  liens  and  cham-es,  and  in  a  rood  substantial,  thoroun-h 
and  workmanlike  manner  perform  and  in  every  respect  complete 

EXCAVATION: 

All  concrete  work  including  pump  house  and  floors,  all 
steel  work,  stone  and  block  walls,  all  outside  frame  work,  roof 
and  roofin-,  inside  bearing  partitions,  all  -lass  blook  as  shown 
on  plan. 

EXCEPTIONS: 

No  pluminr*  except  tiles  around  footings,  no  electrical 
vork,  no  paintln~,  no  plastering,  no  3heet  netal,  no  frames  and 
sash,  no  ralllwork,  no  stairs,  no  hardware,  no  doors,  no  inside 
work  except  bearing  partitions,  no  insulation. 

The  chimney  to  be  of  Lannon  stone,  the  end  walls  to  bo 
of  6H  block,  the  front  and  rear  walls  to  be  of  wood  construction 
partly  plastered  and  partly  finished  with  vertical  redwood  sldlnrr. 
The  r>of  to  be  of  flat  composition  roof  inn-.   The  basement  windows 
areas  to  be  half  round  o-alvanized  metal.-  -  -  - 

The  owner  will  act  as  his  own  architect  and  to  the  full 
satisfaction  of  said  Architect.  -  -  

Third.   The  Contractor  will  furnish  said  materials, 
Including  all  necessary  soaffoldinfr,  and  prosecute  said  work 
with  due  diligence,  -  -  -  - 
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Fourth.  The  Contractor  shall,  from  time  to  time,  as 
directed  by  the  Architect,  remove  all  debris,  dust  and  rubbish 
incidental  to  or  resulting  from  said  Contractor's  work;  and 
shall  upon  completion  of  the  work  required  by  this  Agreement, 
remove  all  scaffolds,  material,  machinery,  Implements,  debris, 
rubbish  and  dust  oonneoted  with,  incidental  to,  or  resulting 
from  said  work,  and  leave  said  work  and  the  premises  clean,  neat, 
oomplete  and  perfect,  without  any  cost  or  expense  in  that  behalf 
to  the  Owner.   « — —  — —  ■ 

Thirteenth.   It  is  expressly  UNDERSTOOD  AND  AGREED  by 
and  between  the  parties  heret >  that  time  is  and  shall  be  con- 
sidered the  essence  of  the  contract  on  the  part  of  the  said 
Contractor,  -  - 

Fourteenth.   The  Contractor  shall  prosecute  the  work 
diligently  to  completion,  and  shall  complete  the  several  portions, 
and  the  whole  of  work  comprehended  in  this  Agreement,  by  and  at 
the  time  or  times  hereinafter  stated,  to-wlt:   The  cost  to  the 
owner  shall  be  the  cost  of  labor  and  material  plus  fifteen  percent 
(15^)  of  the  cost  of  labor  and  material  as  the  contractor's 
coraraisGlon.  The  maximum  price  is  stated  below.  Labor  to  include 
taxes  and  insurance.  Should  the  cost  be  less  than  the  maximum 
the  difference  will  be  equally  divided  between  the  owner  and  the 
contractor.   The  contractor  must  have  time  sheets  in  duplicate 
and  signed  by  owner  and  will  be  responsible  for  costs  based  on 
signed  time  sheets.   Hourly  rates  are  as  follows:   bricklayer 
and  stone  mason  |2*88  Hr.  Carpenter  2.1  Hr.  Laborer  £1.60  Hr. 
Should  the  wares  and  material  increase  subsequent  to  the  date  of 
this  contract  the  contract  price  vill  increase  accordingly. 
Should  the  above  work  not  be  completed  by  May  20th,  1949,  the 
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owner  hna  the  option  to  cancel  this  contract.  -  - 

IN  CONSIDERATION  WHEREOF,  the  s*id  Owner  agrees  that  he 
will  pay  to  the  said  Contractor,  in  monthly  payments,  the  sum  of 

11,970.00  for  said  materials  and  work,  said  amount  to  be  paid 
as  follows:   Ninety  per  cent  (90  )  of  all  labor  and  material,  or 
both,  on  the  premises,  to  be  paid  on  or  about  the  tenth  of  the 
following  month,  except  the  last  payment,  which  the  said  Owner 
shell  ppy  to  said  Contractor  within  thirty  days  after  said 
materials  and  labor  installed  by  said  Contractor  have  been  com- 
pleted and  approved  by  the  said  Architect. 

It  is  further  understood  and  agreed  that  no  payment  on 
account  shall  operate  as  an  approval  of  said  work  or  materials 
or  any  part  thereof. 

IN  WITNESS  WHEREOF,  they  have  executed  this  agreement 
the  day  and  date  written  above. 

JOSEPH  0A30NAR&I 

Contractor. 

gPWAgg  J.  JORDAN.  JR. 
Owner. 

Numerous  assignments  of  error  are  made  by  appellant 
but  as  presented  in  his  brief  and  arr-uraent  his  contentions  fall 
^     into  the  following  classifications:   (1)   That  the  court  erred  in 
admitting  in  evidence  certain  photographs  of  the  house  in  question 
offered  by  the  defendant;  (2)  that  the  court  erred  in  its 
interpretation  of  construction  of  certain  provisions  of  the  con- 
tract entered  into  between  plaintiff  and  defendant;  (3)   that  the 
court  erred  in  the  cdvinm  and  refusing  of  certain  instructions;  and 
(4)  that  the  verdict  of  the  Jury  Is  o-rossly  Inadequate  and  con- 
trary to  the  manifest  weight  of  the  evidence. 
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At  the  he^rinr-  the  defendant  introduced  in  evidence 
a  number  of  photographs  which  he  took  of  the  house  bein~  erected 
for  him  by  the  plaintiff.  Defendant's  testimony  is  that  he  is 
an  amateur  photographer  and  took  and  developed  these  pictures 
himself.   The  photographs  were  all  small  in  size  and  appear  to 
be  either  out  of  focus  or  not  properly  developed  or  distorted. 
There  is  no  testimony  in  the  record  thst  these  photographs  are 
true  and  correct  representations  of  the  subject  matter  which 
they  purported  to  port  my.  They  were  objected  to  by  plaintiff 
on  the  around  that  they  were  not  true  and  correct  likenesses  of 
the  subject  matter  which  they  purported  to  represent.   This 
objection  is  equivalent  to  objecting  on  the  ground  that  the 
photographs  did  not  truly  and  correctly  portray  the  subject 
matter  they  purported  to  represent.  As  we  view  it,  no  proper 
foundation  was  laid  for  the  introduction  of  these  photographs 
in  evidence,  and  it  was  error  to  admit  them.   From  the  study 

f 

that  we  have- made  of  these  pictures,    it  is   our^bpinlon  that  they 
were   of  little  aseistance  to  the   jury  in  arriving  at  a  proper 
result  In  this  case  and  that  it  would  not  have  boen  error  on  the 
part   of  the  court  to  have  refused  to  admit  them  even  if  a  proper 
foundation  had  been  laid  for  their  introduction.      In  C.C.C.   & 
Bt,   L.    Ry.    Co.   v.    KOBAffhan,    140  111.    474  at   433,    in  discussing 
the  admission  of  certain  photographs  in  that   case,    the  court 
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said:      "It   Is  also  ntSakamma. ^.s  a   ^round  of  reversal,    that   the 
trial  court  refused  to  admit  in  evidence  certain  photographic 

IBtBW Vnf>  the  locality  where  the  accident   occurred,   and  its 

surroundings.      There    are  authorities  which  hold,    that  photographs 
may  be  received  in  evidence,   under  certain  oiroumstanoes,    to 
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assist  the  Jury  In  understanding  the  case,  provided  they  are 
verified  by  proof  as  beln<~  true  representations  of  the  subject. 
In  the  present  case,  each  photograph  was  taken  two  months  after 
the  accident  occurred  by  a  mere ,,rnt,   who  wss  a  raere  amateur 
photographer,  and  had  never  visited  the  scene  of  the  occurrence 
before  he  took  the  photographs. rt 

In  Grant  vs.  Northwestern  8*  &«  Co.,  176  111.  App.  292, 
it  was  held  not  to  be  error  to  exclude  photographs  taken  by  a 
photographer  shown  to  be  inexperienced.   If  a  photograph  is 
inaccurate,  distorted,  or  misleading,  or  taken  at  a  time  when  the 
situation  h?B  ohano>ed,  it  should  be  rejected.  (Chicago  -  A.  R.  Go. 
vs.  C0rson,  198  111.  98.) 

Appellant  also  contends  that  the  court  erred  in  pemit- 
lno>  the  introduction  by  the  defendant  of  certain  testimony  relative 
to  whether  or  not  the  plaintiff  was  required  under  the  contract  to 
do  any  plasterinr-  or  stucco  work  on  the  nouse.  A  r*reat  deal 
testimony  was  offered  and  admitted  at  the  hearin^  with  reference 
to  the  controversy  concerning  the  plaster  or  stucco  work  required 
to  be  done  on  the  house.  Appellant  insists  that  under  the 
exceptions  contained  in  the  contract  that  plasterin~  was  expressly 
excepted,  while  appellee  asserts  tbftt  the  provision  in  the  con- 
tract "the  front  and  rear  walls  to  be  of  wood  construction  partly 
plastered  and  partly  finished  with  vertical  redwood  sldino-**  required 
the  plaintiff  to  plaster  or  stucco  i  portion  of  the  front  wall. 
Upon  the  trial  the  court,  in  connection  with  admitting  some  evidence 
in  connection  with  pl^sterinc  or  stuccoing  the  front  wall,  stated: 
H1?ell,  there  is  a  dispute  in  this  contract,  as  to  whether  he  was  to 
stucco  these  prticular  parts  of  the  building  that  are  under 
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discussion  here,    and  I  think  I  should    leave   that  to  the    Jury." 
Notwithstanding  the  fore^in^.  rulln^,    the  court   rave,    At   the 
request   of   appellee,    the  following  lnstrcetlon:      "Under  the 
terras   of   the  contract   in  question,    the  front  wall   of  the   build- 
in^  in  question  was  t g  ho  partly  plastered  and  partly  finished 
with  rertlaal  redwood  aidln~.     If  you  believe  from  the  evidence 
in  this  gas«  that  the  plaintiff  did  not  partly  plaster  aaid  front 
vail,   but  that  the  defendant  had  someone  else  plaster  it,    then 
said  defendant  would   be  entitled  to  a  credit  ,    and  you  should 
deduct  the  fair,  reasonable  and  customary  cost  of  plastering  said 
front  v«ll  fron  the  amount,    if   any,    that  you  would  otherwise  find 
the  plaintiff  entitle!   ij  recover  herein."      This   instruction  con- 
flicts with  the  court's  rulln-  :>n  the  admissibility  of  the  evi- 
dence pertainln-v  to  the  plaster  or  stucco  work,    and   oven  though 
the  verdict  of  the  jury  la  In  favor    f  )laintiff,  we  are 

unable  to  say  that   the  plaintiff's  case  was  not  prejudiced  by 
such  a  conflict,    even  thou~h  the  plastering  and  stucco  item 
involved  only  |95.00, 

in  Webster's  Universal  Unabridged  Dictionary,  plaster 
is  defined  as    "A  composition  of   lime,   water,    and    Band,   With  or 
without  hair  for  hindlnr,  well  mixed  into  a  kind   af  paste,   and 
used  for  eoatinp"  walls  and  part  it  lone  of  houses,  "r:     for  various 
other  purposes."     &tueo<    1.    defined  1a   the  same  dictionary  as 
"Plaster  of  any  kin,"    used  as  a  ooatlnv  for  walls"    ai      as    "A  fine 
plaster  composed  of  lime  or  igrpsun  with  san  unded  oarble, 

for  Int  .  .  '  ^ny  was 

t,v   t  bj   directed  the  plaintiff  to  stucco  thr.t  portion  of  the 
wall  la  o ont rover sy  and  that  the   plaintiff  refused  hoc  use  stucco 
work  was  plastering,    anr:   was,   therefore,   excepted  under  the 
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contract  from  any  work  that  he  was   to  perform  on  defendant's 
house.      The   general  rule  is  that  the  interpretation  and   con- 
struction of  the  lajtattaffa   of  a  contract  in   a  aattar  to  be 
determined  by  the  oourt  and  that  only  controverted  questions 
of  facts   pre   to  be   submitted  to  the   jury  for   decision.    (6  R.C.L.3S2.) 
'v'e  soe   no  r«a»an  why  this   generally  accepted  rule  should  not  be 

.  ured  here.      The  construction  and  interpretation  of  this  con- 
tract  is   to  be  deter  lined  by  the  court  ana  net    submitted,  to  the 
jury  as  a  controverted  question  of  fact.      From  our  study  of  this 
contract,   we  have  oome  to  the  conclusion  that   appellant's  con- 
struct!  n  i.    correct   and   that  the   plaintiff  was  not  required  to 
do  my  plastering  or  stucco  work  on  defendant's  house.      Our 
conclusion  is  based  on  the  fact  that  plastering  was  expressly 
excepted  in  the  exceptions  contained  in  the  contract  ana  for  the 
further  reason  that  tne  hourly  wa^e  rates  were  specifically  set 
out   in  the  contract  for  all  of   the   other  workmen  connected  with 
this  project   except  the  plasterer.     Uhlle   it    is  true  that  the 
contract   recites  that  the  front   and  rear  walls  were  to  be  partly 
plastered  and  partly  finished  with  vertical  redwood  sidinn-,   we 
|     do  not  believe  thst   this   is  sufficient  to  overcome  the   express 
typewritten  exception  of  plastering  from  the    remainder  of  the 
contract. 

As   appears  from  the  abstract,    the  court  ~*ve  19 
instructions,   16  on  behalf  of  defendant   and  8  on  behalf  of  plain- 
tiff.     Appellant  first   complains   that  it  wrs   error  on  the  p«=rt 
ji  the   court   to  ~ive   so  many  instructions   on  behalf  of  the  defend- 
ant whloh  were  peremptory  in  nature .      Ryfat    of   the   instructions 
rlTta  on  behalf  of  the   defendant   ended  with  the  lan<Tuarre    "Then  you 
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•hall  find  the  issues   for  the  defendant"  or    "the  plaintiff 
oannot  recover   "     may  well  indicate  to   the    Jury  that  the  court 
favors  the  defendant* a   side   of  the  controversy  ?nd  thus    operate 
to  the  prejudice   of   the  plaintiff.      It  was?   error  to   r-ive  so  many 
such  instructions.      (Daubach  vs.    Drake  Hotel  Co.,    243  111.   ;>pp. 
298,304;    Nelson  vs.    UhicapO   City  Ry.    Co.,    163  111.   App.    98,102; 
tfOOd  vs.    Illinoii    Cent.    H.    Co..,    185   111.    App.    180,184.) 

Instruction  No.   12  told  the   jury,    in  substance,    that 
it  was   the  duty  of   the  plaintiff  to  remove   nil  debris,    dust  and 
rubbish  incidental  to   or  resultinc  frnm  laid   contractor's  work. 
Inst  mot  ion  Bo-   13  tol-    the  jury  that  if  the  plaintiff  did  not 
remove  all  of  the  debris,    dust  and  rubbish  incidental  to   the  work 
in  question  but   that   the  defendant  removed  all  of  said  debris, 
dust   and  rubbisn,    then  the  defendant  was   entitled  to  a  credit 
MAlnst   tne  account   of  the  plaintiff  for  the  v»lue  of  his  work 
In  removing  said  debris,    dust   and  rubbish.      These   Instructions 
are  somewhat  confusing  and  contradictory,    as   in  No.   12  the 
plaintiff  was  required  to  remove  all  of  the  debris  resulting 
from  his  work,   while   in  No.   13  he  was  renuired  to   remove  all 
of  the  debris,   dust  and  rubbish  without  regard  to  whor.e  work 
caused  the  same.     While   this    item  also  involves  only  a  snail 
amount  of  the  actual   sum  in  controversy,    it   tended  to  place  the 
plaintiff  in  an  unfavorable  li«-ht  before  the    jury,      ^y  the  fourth 
provision  of  the  contract   entered  into  between   these  ^rties,    the 
plaintiff  was   only  required  to  remove  the  duct,    debris   and 
rubbish  re3ultin~  fro a  his  own  work. 

The  plaintiff  also  asserts  that   the   court   erred 
in  "iviiv*  Instruction  No.    14,   which   told  the    Jury   that   the 
scaf feldiBff  employed  on  the   Job  by  the  plaintiff   and  chor<red  to 
the  defendant   and  later  removed  from  the  premises  by   the  plain- 
tiff should  be  credited  acainst   the   maximum  price   as  fixed  by 
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the  omtract.     We  perceive  no  error  In  the    -ivi.a~  of   this 
instruction.     It   is  our  opinion  that  the  defendant  wafl    entitled 
to  a  credit  for  any  scaffolding  char?         •  inat  him  and   later 
removed  fro  a  the  premises  hj  the  plaintiff,    and  that  t\ 
should  be  properly  oredlted  e (rains t  the  maximum  figure  allowed 
b./   the  contract  a       ;       actual  expenditure  made  by  the 

plaintiff  hb  ho  contends,      )•:■  e   find   any   error  In  the  -ivlnr- 

by  the  court  of  Instruction  No,  2,  pertaining  to  the  Mechanic** 
Lien  Act  of   the  Jt-.tc-   sf  Illinois   as  the  s-me  appears  in  para- 
graph five  of  Chapter  32  of  the  Illinois  Revised  9tatutes,  which 
pars<rr^ph  provides  in   substance  that   it   shall  be  the  iuty  of  the 
contractor  to  <vive  the  owner  before  the  owner  .-  i:on- 

traotor  a  verified  statement    >f  the  names   of   all   parti  »s  furnish- 
in^  materials  and  labor  on  6  |eat  in  question.     Under  the 

facts  addueed  at  the        rinn-,   such  an  Instruction  waa  proper* 
We  hare   examined  the  other  Instructions  which  the  plaintiff 
asserts  the   court  erred  in  edvln»>  fusing,    hut  find  no 

error  in  the  court's  disposition  thereof. 

this  brings  us  to  tha  fir."!  argument  of  the  plain- 
tiff that  the  verdict  of  the  jury  is  crossly  Inadequate  and  con- 
trary to  the  i  anlf     \>  weight    >f  the  evidence.     Before  the  esse 

Ltted  to   the   jury,   the  def^:;  ant   admitted  an  extra  item 

In  t  3. 70,  which  was  n  t  included  in  the   maximum 

price  allowed  by  s  ieh  was   incrn  n-es  as 

provided  for  in  sal     contract.  Imitted  another  extx 

item  before  t1.'   eauee  was  submitted  t     -       |ury  in  the  suii  of 

109.60  for  aailinv  strips  under   the  concreto   Joists,      These 

-T^  two  items  total    ;  476.30.     The  verdict   of  the    jury  was  for   1500.00 

Y     or  $23.70  over  and  above  the  admitted  extras,     The  basic  contract 
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price  was      11,970.00,    upon  which  the   defendant  had  paid 
#10,878.60,    le^vlnrr  a   deficit   of    "1,091.40.      In  addition  to  the 
extras  admitted,    the  plaintiff  claimed  additional  extras,    as 
shown  by  plaintiff's  Exhibits  16  and  17,    in  the   approximate  sum 
of    >400.00, 

After  a  careful  study  of  the  reeord  in  this  case, 
we  find  no  basis  upon  which  tne  jury  could  conclude  that   the 
plaintiff  waa  only  entitled  to   recover   „2o.70  above  wliat  both 
i  -reed  -were  due  him.      :lm.€^0*&&&*te^p£***^^ 

tertJbikpmrvimv&wG&M ■  wistwvtejd.      No  useful  purpose  could  be   served 
by   our  reviewlnc  in  tMi   opinion  the  voluminous   testimony  offered 
in  the  five  days  consumed  by  the  trial  of  this  cause.      From  our 
study   of    the  evidence  submitted,   we  believe   the  verdict   of  the 
Jury  ii-:   apalnet   the   manifest  veio-ht   of  the  evidence,    and  it   is 
the  duty  of   this   court   to  reverse  the    judgment  ana  reiaanu   the 
cause  for   a  nov  trial.      (Donel^n  vs.   K«   St.    Louis  &  S.    R.    Co., 
235  111.    625;   Waum»iater  vs.    Bowers,    271  111.   App.   332;    Mahoney  v. 
Alton  Lir»ht       Power  Co.,    275  111.   App.    208;    Rhoden  vs.   Peoria 
dreamery  Co.,    278  111.   App.    452;    Talent  vs.    The  Metropolitan  Ins. 
Oo.,    302   111.    App.    196.) 

Upon  the  trial  of  tnis  case,    th*  court   submitted 
to   the   jury  four  forms   of  verdict,    the  first   one  belnr*:      "If  the 
jurj   believe  from  the    evidence  that  the  plaintiff   is  entitled  to 
r  cover  In  this  case,    the    Jury   should  find  for  the  plaintiff  the 
amount    of  such  recovery  and  the  fora  of  y  ur  verdict  may  be:      'tie, 
the   Jury,    find  the   issues   for  the  plaintiff    and  assess   the  plain- 
tiff's dama^ee  it  the  sura  of dollars,    (writing- 
in  the  bl".nk  sp.nce  the   amount   of  dama*ea,    if   any,   ?s  founu  by  you 
.   the   evidence)1"      The  other   three  forms   of  verdict  were   to   the 
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effeot  that  if  the  Jury  believed  that  the  defendant  had  suffered 
any  daoaa*  baonuse  of  any  default  jr  want  of  onre  ojp  iklll  on 
t     ••';  of  the  plaintiff  iu       In*  hie  oontraot,  t   jury 
should!  deduot  '-.'.■   t  amount  fiv     i  sun  as  the  Jury  belle V 

t Lntiff  v.      led   ,    an;  . 

.    ly,     The  Jury  returai  L  for        .    y  ;  inn- 

....  »0  ktXa  "3^y 

did  net  believe  I  s  of 

n;  lent  en  I  ..         >t  .ainti 

aontn  at.     Under  all  &h         sta  ..by 

t  la  reoord  i     .  w  I  sauee  in  Ubie  a  - 

submitted  zo  another  Jury, 

-  sent  of  the  Count;  .      . 

a  t    jourt 

nev.   trial. 

everae  nded. 
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Abstract 

Gen.    No.      lOlj-96. Agenda  lio.    7. 

IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  A.  D.  19^1 . 


3  44I.A.  277 


DAVID  WIEREMA  and  ALICE  WIEREMA, 

Plaintiffs-Appellants, 

vs. 

ILLINOIS  NORTHERN  UTILITIES  COMPA- 
NY, a  Corporation, 

Defendant- Appellee. 


Appeal  from  the 
Circuit  Court  of 
Whiteside  County, 


WOLFE,—   P.  J. 

On  August  11,  1950 ,  David  Wierema  and  Alice  Wierema 
filed  a  suit  in  the  Circuit  Court  of  Whiteside  County,  against 
the  Illinois  Northern  Utilities  Company  claiming  that  they  had 
been  damaged  by  the  negligence  of  the  defendant,  because  their 
house  and  contents  had  been  burned.   The  complaint  alleges  that 
on  or  about  the  l6th  day  of  April  1950,  the  plaintiffs  were  the 
owners  of  and  in  possession  of  a  farm  house  located  in  the  Town- 
ship of  Hume,  Whiteside  County,  Illinois;  that  the  defendant, 
Utilities  Company,  was  engaged  in  the  business  of  supplying 
electricity  and  power  in  said  County,  and  were  supplying  the 
plaintiffs  with  electricity  on  said  date;  that  on  or  about  the 
loth  day  of  April,  19^0,  a  sleet  storm  occurred  in  the  locality 
of  their  home,  and  as  a  result  thereof,  the  wires  and  equipment 
of  the  defendant  broke  down  and  were  disconnected  and  not  fit 
for  use,  and  that  a  part  of  the  damaged  equipment  was  a  meter  on 
the  house  of  plaintiff,  which  meter  and  wires  were  in  the  exclusive 
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possession  and  owned  by  the  defendant  in  the  case;  that  on  or 
about  the  l6th  or  17th  day  of  April  1950*  that  said  electric 
current  of  the  home  of  the  plaintiffs  was  totally  disconnected,   / 
owing  to  the  breakage  of  the  v/ires  and  equipment;  that  said 
equipment  was  in  such  condition  that  it  was  unsafe  to  turn  on 
the  electric  current  in  the  home  of  the  plaintiffs;  that  said 
condition  was  known,  or  should  have  been  known  to  the  defendant; 
that  said  defendant,  without  proper  investigation,  and  with  no 
notice  to  the  plaintiffs,  on  or  about  the  18th  day  of  April 
1950*  at  11:30  p.m.  turned  on  the  electric  current  at  the  home 
of  the  plaintiffs,  and  due  to  the  defective  equipment  of  the 
defendant,  said  wires  or  instruments  created  a  short  circuit 
■>C    and  started  a  fire  in  the  home  of  the  plaintiffs;  that  before 
the  electric  current  was  turned  on  at  the  home  of  the  plain- 
tiffs, it  was  the  duty  of  the  defendant  to  investigate  and 
examine  said  equipment  to  ascertain  whether  or  not  it  was 
safe  to  turn  on  the  current;  that  as  a  result  of  the  fire,  the 
house  and  contents  were  totally  destroyed.   The  plaintiffs  asked 
damages  in  the  smount  of  $13, 500.00. 

The  defendant  filed  an  answer  and  admitted  that  the 
plaintiffs  own  the  house  in  question,  and  that  they  are  engaged 
in  the  business  of  supplying  electricity  to  people  in  that 
neighborhood.   All  the  other  allegations  in  the  complaint  they 
deny. 

The  case  was  submitted  to  a  jury  and  the  plaintiffs 
introduced  evidence  to  sustain  their  complaint.  At  the  conclusion 
of  the  evidence,  the  defendant  asked  for  a  directed  verdict  in 
their  favor.   This  motion  was  denied  and  the  case  submitted  to 
the  jury  that  found  the  defendant  guilty,  and  assessed  plaintiffs' 
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3. 

damages  in  the  sum  of  $11,000.00. 

The  defendant  entered  a  motion  for  judgment  notwith- 
standing the  verdict,  and  an  alternate  motion  for  a  new  trial. 
The  Court  granted  the  motion  for  judgment  notwithstanding  the 
verdict,  and  entered  judgment  accordingly.   The  judgment  order 
also  states  that  in  the  event  that  the  judgment  notwithstanding 
the  verdict  should  be  reversed,  or  set  aside,  that  then  the 
defendant  would  be  entitled  to  a  new  trial.   It  is  from  this 
judgment  that  the  appeal  has  been  prosecuted  to  this  Court. 

It  is  a  well  settled  rule  of  law  that  in  a  case  of 
this  kind  if  there  is  any  evidence  at  all  to  support  the  verdict 
of  the  jury,  the  trial  Court  should  not  set  aside  the  verdict 
and  render  a  judgment  in  favor  of  the  defendant.   In  this  case 
it  then  becomes  a  question  of  fact  whether  there  is  any  competent 
evidence  in  this  record  to  support  the  findings  of  the  jury.   The 
facts  in  the  case  are  not  in  dispute,  as  the  defendant  offered 
no  evidence  at  all,  and  rested  its  case  solely  upon  the  evidence 


H 


produced  by  the  plaintiffs.   There  is  no  dispute  that  the  Utilities 
Company  owned  the  wiros  running  from  the  main  line  in  the  road, 
to  the  house  of  the  plaintiffs,  and  that  the  wires  were  connected   i 
to  the  house  about  eighteen  feet  from  the  ground;  that  heavy  wires 
or  cables  then  connected  with  a  meter  box,  which  was  about  twelve 
feet  below  where  the  wires  were  fastened  to  the  house;  that  these  ^ 
wires  and  the  meter  box,  it  is  admitted  were  the  property  of  the 
Utilities  Company.   Wires  then  were  connected  to  the  meter  box 
and  carried  to  the  cellar  of  the  house  and  connected  there  with 
a  fuse  box.  These  wires  and  the  fuse  box  were  the  property  of    -£/ 
and  under  the  control  of  the  plaintiffs.  The  fire  started  not  in  u 
the  meter  box  on  the  outside  of  the  house  owned  by  the  Utilities 
Company,  but  in  the  cellar  of  plaintiffs*  home,  at  or  near  the 
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fuse  box,  which  according  to  plaintiffs'  testimony  they  owned. 

It  will  be  observed  that  the  plaintiffs  alleged  that 
the  wires  leading  from  the  road  to  their  home  were  broken.  On 
Page  76  of  the  record  this  question  was  asked  the  witness,  David 
Wierema.   "Did  you  observe  at  any  time  whether  or  not  the  wires 
were  broken  between  the  transformer  and  the  house?   I  am  including 
all  the  wires  that  were  down,  the  Company  wires  and  your  wires, 
the  wires  out  in  the  yard,  were  any  of  them  broken?*"   Ansv/er,  "No." 
"By  that,  that  includes  of  course  the  meter;  they  were  still  con-   H~ 
nected  with  the  meter?"   Answer,  "Yes."   "Everything  still  all 
connected?"   Answer,  "Yes." 

Prom  this  record  we  find  no  evidence  that  the  wires 
were  broken,  although  it  is  conceded  that  the  wires  were  down. 
Under  the  circumstances  in  this  case  there  was  no  showing  of 
negligence  of  the  defendant  in  not  inquiring  what  the  condition 
of  the  wires  was  from  the  meter  on  down  into  the  fuse  box,  which 
was  the  property  of  the  plaintiffs. 

It  is  our  conclusion  that  the  trial  Court  properly 
set  aside  the  verdict  of  the  jury,  and  rendered  judgment  in  favor 
of  the  defendant,  and  the  judgment  of  the  trial  Court  is  hereby 
affirmed. 

Judgment  affirmed. 
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Abstract 


Gen.  No,   10500* Agenda  go.  10. 

IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT. 

MAY  TERM, 


ERM,    A.    D.    195l.O  44:    JL.Ao     2 


PEOPLE  OP  THE  STATE 
OF  ILLINOIS, 

Defendant   in  Error, 


vs, 


LeROY  BEVERLY, 

Plaintiff  In  Error. 


Writ  of  Error. 


=     ft 
WOLFE,--   P.  J.  S\ 

The  State's  Attorney  of  Yfl>i.te-s±de  County,  Illinois, 
filed  an  information  in  the  County  Court  of  said  County,  charging 
LeRoy  Beverly  with  the  crime  of  keeping  a  house  of  ill-fame  in 
said  County.  The  defendant  appeared,  represented  by  his  attorney 
and  entered  a  plea  of  not  guilty.  The  case  was  tried  before  a 
jury  in  said  County,  and  the  defendant  found  guilty.  The  jury 
fixed  his  punishment  at  imprisonment  of  one  hundred  and  eighty 
days  and  a  fine  of  |200.00.  The  Court  entered  judgment  on  the 
verdict.   The  case  is  brought  to  this  Court  on  a  writ  of  error.  ^ 

Robert  Wheelhouse,  a  private  investigator,  testified 
that  on  June  30,  1950,  at  about  midnight  he  saw  the  defendant, 
Beverly,  at  the  Beverly  Hotel  in  the  City  of  Preeport,  Stephenson 
County,  Illinois;  that  as  he  entered  the  hotel,  the  defendant, 
Beverly,  was  seated  and  then  went  behind  his  desk;  that  he  asked 
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2. 

Beverly  for  a  room;  that  Beverly  brought  out  the  register  and 
he,  (Wheelhouse, )  signed  it  in  the  name  of  Jack  Carson;  that 
Beverly  asked  him  if  he  intended  to  3tay  all  night,  and  Wheel- 
house  asked  him,  what  he  meant  and  Beverly  then  asked  him,  if 
he  wanted  a  girl.   Wheelhouse  answered  yes.   Beverly  then  said, 
"You  don't  have  to  register"  and  he  erased  Wheelhouse' s  signa- 
ture and  said  Wheelhouse  should  pay  him  $3.00.  He  paid  him  the 
$3.00  and  Beverly  took  him  upstairs  to  Room  \\.J>   and  said  he  should 
wait  there,  and  that  a  girl  would  be  there  in  ten  minutes.   A 
girl  did  come  to  the  room  in  about  ten  minutes  and  gave  her  name 
as  Gwen.   She  took  him  over  to  Room  62  and  an  act  of  prostitution 
was  committed  with  her.   Wheelhouse  further  testified  that  he 
went  back  to  the  same  hotel  on  July  15,  1950,  and  saw  Mr.  Beverly 
in  the  lobby  and  told  him  he  wanted  a  girl.   Fie  was  not  requested 
to  register  and  Beverly  told  him  it  v/ould  be  $3.00  and  that  he 
should  pay  the  girl;  that  at  that  time  a  girl  seated  in  the  lobby 
crossed  over  by  him  and  Beverly  indicated  that  he  should  follow 
her;  that  he  followed  the  girl  up  to  Room  62.   It  was  the  same 
girl  that  he  had  seen  there  before  and  she  asked  him  for  $10.00; 
that  he  offered  her  $5.00  and  she  finally  accepted  $8.00;  that 
after  that  he  had  intercourse  with  her;  that  he  went  out  and 
reported  to  Mr.  Brown  his  superior,  and  he  sax?  officers  go  into 
the  hotel. 

Homer  I.Iarcum  testified  that  he  was  an  investigator 
for  Earl  J.  Brown,  Private  Detective  Agency  of  Chicago,  Illinois; 
that  he  saw  the  defendant,  Beverly,  about  midnight  on  July  1, 
1950 ;  that  he  paid  Mr.  Beverly  §3.00  for  a  room  and  Mr.  Beverly 
then  took  him  to  Room  56,  and  left  him  there;  that  a  girl  came 
into  the  room  and  an  act  of  prostitution  took  place.  He  again 
saw  Mr.  Beverly  on  July  15th.  He  was  sitting  behind  the  registration 
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3. 
desk.   I  asked  for  a  room.   He  said, "You  have  been  here  before?" 
I  said,  "Yes."  He  said,  "You  will  have  to  wait  a  few  minutes. " 
Mr.  Marcura  sat  down  and  he  saw  the  other  investigator  come  down- 
stairs; that  Beverly  motioned  to  him  to  go  upstairs.   The  same 
girl  whom  he  had  been  with  before  was  standing  upstairs  and 
motioned  for  him  to  come  up,  and  she  took  him  to  the  same  room 
they  had  occupied  before;  that  they  undressed  and  got  into  the 
bed  together.   A  loud  rap  came  on  the  door  and  some  one  said, 
"It  is  the  deputy  sheriff."  The  girl  grabbed  her  dress  and 
ran  from  the  room  naked.   He  heard  a  commotion  and  looked  around 
and  saw  the  officers  and  he  told  them  where  the  girl  had  gone. 
The  officers  broke  open  the  door  on  the  opposite  side  of  the 
hall,  and  he  heard  the  girl  say,  "Let  me  put  my  dress  on."   I 
saw  them  take  her  out  of  the  room  and  walk  down  the  hall.   Later, 
they  took  us  to  the  police  station.   There  was  some  corroboration 
of  this  testimony  by  the  police  officers. 

Several  witnesses  were  called  including  the  night  clerk 
of  the  Beverly  Hotel,  who  stated  that  they  had  never  seen  Mrs. 
Gwen  Decker  with  any  man  except  her  husband.   Mr.  Beverly  did  not 
testify  in  his  own  behalf. 

It  is  insisted  by  the  plaintiff  in  error  that  the  evi- 
dence in  this  case  does  not  show  that  he  is  guilty  as  charged 
in  the  information.   V/e  are  satisfied  from  reading  the  evidence, 
that  the  jury  who  saw  the  witnesses  and  heard  them  testify,  were 
correct  in  finding  the  defendant  guilty. 

It  Is  insisted  by  plaintiff  in  error  that  the  Court 
erred  in  giving  an  instruction  relative  to  the  testimony  of  the 
investigators.   V/e  have  examined  this  instruction  and  we  are 
satisfied  that  It  was  not  error  to  give  It  and  that  it  properly 
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stated  the  law.   A  similar  instruction  was  approved  by  this 
Court  in  the  case  of  The  People  vs.  Fichter,  196  111.  App.  $16, 
where  the  defendant  was  charged  with  unlawfully  keeping  a  tippling 
house,  and  the  evidence  of  private  investigators  was  used  by  the 
people.   In  that  case  we  said:   "In  a  criminal  case  the  testimony 
of  private  detectives  employed  and  paid  to  secure  evidence  against 
the  defendant  is  to  be  considered  and  weighed  like  the  testimony 
of  other  witnesses,  with  a  proper  consideration  of  the  influences 
under  which  such  witnesses  were  acting."  The  People  vs.  Newbold, 
260  111.  197. 

Complaint  is  also  made  to  the  instruction  given  on 
behalf  of  the  people,  which  is  as  follows:   "The  Court  instructs 
the  jury  that  if  you  believe  from  the  evidence  beyond  a  reasonable 
doubt,  that  the  defendant,  LeRoy  Beverly,  committed  the  crime  as 
charged  in  the  information,  then  you  should  find  the  defendant 
guilty."   The  same  instruction  was  approved  by  the  Court  in  the 
case  of  Christi  vs.  The  People,  206  111.  Page  3^3.   The  abstract 
in  this  case  is  insufficient  in  that  it  does  not  contain  any  of 
the  instructions  given  by  the  Court.   In  order  to  raise  an 
objection  to  the  given  instructions,  it  is  necessary  that  they 
be  contained  in  the  abstract.   It  is  stated  in  the  case  of  The 
People  vs.  Boyden,  ij.00  111.  at  Page  I4.I3:   "Error  is  assigned 
on  the  giving  of  instructions.   The  abstract  does  not  recite 
that  the  instructions  as  therein  enumerated  are  all  of  the 
instructions  that  were  given.  Under  this  condition  of  the 
abstract  we  are  not  required  to  consider  an  assignment  of 
error  based  on  the  giving  of  instructions." 

The  plaintiff  in  error  contends  that  his  conviction 
was  obtained  through  entrapment  by  special  investigators  at  the 
instance  of  the  people,  therefore  his  conviction  should  not  be 
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allowed  to  stand.  Vie   find  no  merit  in  this  contention,  as 
the  investigators  did  nothing  to  induce  Beverly  to  commit  the 
crime.   Prom  this  evidence  it  appears  that  Beverly  was  the  one 
that  proposed  to  the  investigators  that  the  prostitution  be 
committed.   In  the  case  of  The  People  vs.  Boyden,  supra,  it 
is  stated:   "Complaint  is  made  by  plaintiff  in  error  that  the 
witness,  Edward  Russell,  was  employed  to  trap  him,  and  that 
the  evidence  of  a  paid  investigator  is  entitled  to  but  little 
weight  and  conviction  cannot  be  based  thereon.   Simply  affording 
the  defendant  the  opportunity  to  violate  the  statute  does  not 
constitute  an  entrapment."  The  record  in  this  case  shows  that 
the  investigators  were  allowed  to  testify  without  any  objection 
whatsoever,  by  the  defendant,  therefore  he  is  not  in  a  position 
to  raise  the  question  of  entrapment.  People  vs.  Valecek,  l\.0\± 
111.  lj.6l  and  People  vs.  Rudecki,  309  111.  125. 

Prom  the  record  in  this  case,  it  is  our  conclusion 
that  the  defendant  had  a  fair  and  impartial  trial,  and  the  evi- 
dence amply  supports  the  verdict  of  the  jury.   The  judgment 
of  the  trial  Court  is  herefore  affirmed. 

Judgment  affirmed. 
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Agenda  No.  27 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

SSPTffiffigf  TERM  A.   D.   19# 


3  44I.A. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 


Defendant  In  Error, 


vs. 

SAVANNA  LODGE  No.  1095,  LOYAL 
ORDER  OF  MOOSE,  a  Corporation, 


Plaintiff  in  Error. 


WRIT  OF  ERROR  TO 
THE  CIRCUIT  COURT 
OF  CARROLL  COUNTY. 


ANDERSON  —  J. 


This  criminal  case  comes  to  this  court  upon  a  writ  of  error  sued  out 
by  the  defendant,  Savanna  Lodge  No.  109!?,  Loyal  Order  of  Moose,  a  corporation. 
An  indictment  consisting  of  seven  counts  was  returned  against  the  defendant 
by  the  grand  jury  in  Carroll  County.  In  this  the  defendant  was  charged  in  each 
count  with  keeping  certain  slot  machines  contrary  to  the  statute.  (Illinois 
Revised  Statute,  Chap.  33,  Par.  3Ul.)  Defendant  entered  a  plea  of  not  guilty, 
a  jury  was  waived  by  agreement,  and  the  case  was  tried  by  the  Court,  which 
found  the  defendant  guilty  on  all  the  counts  of  the  indictment  except  Count 
One,  and  imposed  a  fine  against  it  in  the  sura  of  $166.66  on  each  of  the  six 
counts.  The  slot  machines  hereinafter  referred  to  were  seized  by  the  People 
by  virtue  of  a  search  warrant  issued  by  the  police  magistrate  of  the  Town  of 
Savanna  on  May  6,  19U9.  The  warrant  was  issued  on  the  affidavit  or  complaint 


of  LauTence  A.  Smith,  State's  Attorney  of  Carroll  County,  who  also  prosecuted 
this  case. 

The  complaint  or  affidavit,  in  the  usual  form  for  the  issuance  of  a 
warrant,  was  sworn  to  and  filed  with  the  police  magistrate  on  May  6,  19h9» 
This  complaint  stated  in  substance  that  certain  slot  machines  were  possessed 
by  the  defendant  in  its  club  rooms  and  were  used  for  the  purpose  of  unlawful 
gaming  in  Carroll  County.  The  affidavit  further  stated  that  the  slot  machines 
were  in  the  building  occupied  and  in  possession  of  the  defendant.  The  affiant 
stated  that  he  had  just  and  reasonable  grounds  to  believe,  and  does  believe, 
that  the  gaming  apparatus  is  now  concealed  in  the  said  building,  and  that  the 
following  are  the  reasons  for  such  belief j  the  affiant  knows  of  his  own  knowledge 
that  in  July,  191*3,  the  defendant  had  paid  the  soverrment  of  the  United  States 
the  necessary  fees  and  taxes  for  a  federal  license  on  the  said  slot  machines 
to  be  used  upon  the  premises  at  No.  125  Main  Street  in  Savanna,  Illinois,  and 
that  such  license  had  been  issued  for  a  period  of  one  year,  and  was  now  in  full 
force  and  effect,  and  that  the  foregoing  is  disclosed  in  galling  record  ten,  in 
the  records  of  the  government  of  the  United  States  in  the  office  of  the  Collector 
of  Internal  Revenue,  and  that  affiant  had  read  the  said  record  which  gave  the 
defendant  a  license  to  possess  and  operate  certain  slot  machines  at  the  club 
rooms  aforesaid  described. 

It  is  admitted  that  the  seizure  of  the  slot  machines  was  under  and  by 
virtue  of  this  affidavit  and  search  warrant  issued. 

Hal  Shrake  testified  on  behalf  of  the  People  that  he  was  the  chief  of 
police  and  constable  in  the  City  of  Savanna,  that  he  went,  in  pursuance  of  the 
search  warrant  heretofore  mentioned,  to  the  club  rooms  of  the  defendant  on 
May  6,  19h9t   with  Lawrence  A.  Smith,  the  State's  Attorney,  that  he  seized  the 
slot  machines  above  mentioned  and  took  them  to  the  jail. 
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George  E»  Baker  testified  on  behalf'  of  the  People  that  he  was  club 
steward  and  bartender  for  the  defendant,  and  that  Mr.  Smith,  State's  Attorney, 
and  Mr.  Shrake,  constable,  on  the  day  of  the  seizure  of  the  slot  machines,  came 
to  the  club  rooms.  Mr.  Shrake  had  a  paper  in  his  hand.  One  of  the  fellows 
pushed  the  electric  door  latch,  and  both  men  entered  the  club  rooms.  Shrake 
read  Baker  a  warrant  for  seizure  of  gambling  devices  and  then  the  machines  were 
removed  from  the  kitchen.  Baker  had  not  seen  them  since.  There  was  no  hesitancy 
on  anyone's  part  in  admitting  Mr.  Shrake  and  Mr.  Smith  to  the  premises.  It 
was  in  the  afternoon,  and  there  were  other  people  in  the  club  rooms,  all  members 
of  the  lodge.  The  constable  showed  iaker  the  papers  that  he  had  in  his  hana 
before  the  lock  was  released,  and  read  them  to  Baker  before  the  machines  were 
seized.  He  did  not  know  the  contents  of  the  papers  until  he  had  admitted  the  V 
constable. 

Kenneth  Trunninger  testified  on  behalf  of  the  People.  He  stated  that 
he  was  secretary  of  the  defendant  Lodge  at  the  time  of  the  seizure  of  the  machines. 
The  Lodge  had  paid  $300.00  to  the  government  for  a  special  stamp  tax  for  the 
operation  of  the  slot  machines.  The  stamp  penoitting  the  operation  of  the  ma- 
chines was  issued  on  July  1,  19l±3  and  was  for  a  period  of  one  year  ending 
July  1,  19h9.     There  were  slot  machines  on  the  premises  during  the  period  of  time 
covered  by  the  license  from  its  date  of  issuance  until  May  6,  19h9» 

This  is  all  the  testimony  3xi  the  record  relevant  to  the  issues  involved. 
Defendant  offered  no  testimony  idxatsoever. 

There  is  no  claim,  either  from  the  evidence  or  from  the  motion  to 
suppress  the  evidence,  nor  any  inference  to  be  drawn  from  the  evidence,  that  the 
defendant  claimed  to  own  or  to  have  any  interest  whatsoever  in  the  slot  machines 
in  question.  Prior  to  the  hearing  of  the  testimony  offered  by  the  People,  de- 
fendant filed  a  motion  with  the  Court  to  impound  the  exhibits,  the  slot  machines, 
and  to  suppress  the  evidence  with  relation  thereto.  This  motion  was  denied  by 
the  Court.  Defendant  contended  in  the  trial  court  and  contends  here  that  this 
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ruling  of  tho  Court  was  In  error.  The  basis  of  the  motion  is  that  the  slot  ma- 
chines wore  taken  by  the  constable  by  virtue  of  an  unlawful  affidavit  and  warrant, 
and  that  the  seizure  of  tho  same  was  contrary  to  the  provisions  of  the  constitu- 
tion of  the  United  States  and  the  constitution  of  the  State  of  Illinois.  In 
substance  the  defendant  contends  that  Smith's  affidavit  in  support  of  the  warrant 
is  insufficient  in  law  because  the  information  was  obtained  by  S.mith  in  July, 
19h3,  and  the  affidavit  for  warrant  was  not  issued  until  May,  19h9,     This  period 
of  time  was  too  remote  from  the  time  of  the  execution  of  the  affidavit  according 
to  the  contention  of  the  defendant.  He  cites  in  support  thereof,  People  vs. 
Brooks,  3U0  111.  71;  People  vs.  Sovetsky,  3U3  111.  533. 

It  may  be  that  if  the  defendant  had  admitted  or  claimed  in  any  place 
in  the  record  that  the  Lodge  owned  the  machines  in  question,  that  overruling 
of  the  motion  to  suppress  the  evidence,  viz.  the  slot  machines,  would  be  error. 
The  reason  it  was  not  error  is  that  the  defendant  did  not  claim  or  admit  it 
owned  the  slot  machines.  This  question  was  considered  by  the  Supreme  Court  in 
People  vs.  Exum,  332  111.  20U,  xahere  the  question  of  suppression  of  certain 
evidence  under  an  alleged  void  search  warrant  was  discussed  by  the  Court.  The 
Court  says  on  page  20!?:  "The  property  admittedly  not  belonging  to  him  or  being 
property  in  which  he  has  any  interest  or  right  of  possession,  we  are  at  loss  to 
see  how  he  can  complain  either  of  Its  seizure  or  of  its  use  in  evidence  as  being 
a  violation  of  his  constitutional  rights.  Clearly,  if  the  property  is  not  hie, 
and  he  has  no  interest  in  it,  and  no  right  to  its  possession,  he  is  not  in  the 
position  of  giving  evidence  against  himself  when  it  is  introduced  as  exhibits 
upon  the  trial.  Such  was  the  ruling  in  Haywaru  vs.  United  States  (C.  C.  A.) 
268  Fed.  795,  in  which  certiorari  was  denied  ^oj  the  United  States  Supreme  Court 
in  256  U.  S.  639,  U  S.  Ct.  hh9,   65  L.  ed.  1172." 
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The  fact  that  defendant  at  no  time,  either  in  the  presentation  of  the 
motion  or  by  the  motion  itself,  or  by  the  testimony  offered  at  the  trial,  claimed 
to  own  the  slot  machines  in  question,  precludes  him  from  now  claiming  that  the   — 
slot  machines  were  seized  unlawfully.  The  trial  court  for  this  reason  alone 
properly  ruled  that  the  slot  machines  should  be  received  in  evidence.  Regardless 
of  this  question,  the  testimony  of  Kenneth  Trunninger  alone  conclusively  showed 
that  the  defendant  had  in  its  possession  and  was  using  the  gambling  devices  on 
the  day  the  warrant  was  issued.  This  is  corroborated  by  the  evidence  of  Hal 
Shrake,  who  served  the  warrant  and  who  testified  that  he  took  the  slot  machines 
away  with  him.  No  objection  was  made  to  his  testimony  by  the  defendant  until 
after  he  had  left  the  stand  and  the  People  offered  the  people's  exhibits  in  evi- 
dence. Defendant's  counsel  then  moved  to  strike  his  testimony.  The  motion  was 
denied  by  the  Court.  This  objection  came  too  late,  and  the  Court  properly  over- 
ruled the  said  motion.  Poehlmann  vs.  Kertz,  20U  111.  hl3j  The  Chicago  Union 
Traction  Company,  et  al  vs.  Minnie  May,  221  111.  530. 

By  the  testimony  of  competent  witnesses  as  above  mentioned,  which  is 
not  denied  by  the  defendant,  he  was  found  guilty  by  the  Court.  There  is  no 
doubt  from  an  examination  of  this  record  that  the  defendant  was  guilty  beyond 
a  reasonable  doubt  of  the  charges  alleged  against  it.  Even  assuming  there  may 
have  been  some  error,  our  Supreme  Court  has  said  in  many  cases  involving  criminal 
trials  and  has  recently  stated  in  People  vs.  Quevreaux,  U07  111.  176,  at  page  13£: 
"While  the  record  is  not  entirely  free  from  error,  it  is  not  the  policy  of  this 
court  to  reverse  a  judgment  of  conviction  unless  it  appears  that  real  justice 
has  been  denied  or  that  the  verdict  of  the  jury  and  the  judgment  of  the  court 
may  have  resulted  from  such  error.  (People  vs.  Susanec,  398  111.  $07,  3>l5j 
People  vs.  Vaughn,  390  111.  360,  37U.)  We  conclude  that  defendants  were  not 
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prejudiced  by  any  error  in  this  record,  and  that  the  proof  is  not  so  unsatisfac- 
tory as  to  justify  us  in  entertaining  a  reasonable  doubt  of  guilt." 

In  this  case,  even  if  the  motion  to  suppress  the  evidence  had  been 
allowed,  there  is  ample  and  sufficient  proof  in  the  record  to  convince  any  court 
that  the  defendant  was  guilty.  Defendant  had  a  fair  trial,  and  in  our  opinion 
was  proven  guilty  beyond  a  reasonable  doubt.  The  trial  judge  properly  found  it 
guilty  and  his  judgment  was  correct.  The  judgment  of  the  Circuit  Court  should 
be  and  is  affirmed. 

Judgment  affirmed. 


.6  - 


'U<-» 


■£■ 


/- 


General  No.  10k95 


Abstract 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 


SECOND  DISTRICT 


MAY  TERM,  A.  D.  l?5l. 


3  44-I.A.  279 


FRANK  J.   LOEVffi, 


vs. 


) 
) 

Plaintiff-Appelle, ) 

) 
) 

THE  GUARDIAN  TRUST  COMPANY,  as  ) 
Trustee,  et  al.,  ) 

Defendants-Appellees,  ) 

) 

) 

MAXWELL  KUNIN,  THOMAS  M.  SMITH      ) 

and  EUGENE  A.  KATZ,  ) 

) 
Objectors-Appellants, ) 

) 

) 

THE  TRUST  COMPANY  OF  CHICAGO,  ) 
AURORA-LELAND  HOTEL  COMPANY,  ) 
JOHN  KNELL,  et  al.,  ) 

) 

Appellees.) 

) 

) 


APPEAL  FROM 

CIRCUIT  COURT 

OF  KANE  COUNTY, 
ILLINOIS 


ANDERSON,  J. 


This  case  comes  to  this  Court  by  appeal  from  the  Circuit  Court  of  Kane 
County  from  a  decree  entered  by  that  Court.  Appellants  contend  that  Circuit  Court 
had  no  jurisdiction  to  enter  the  decree.  Appellees  contend  that  the  order  or 
decree  is  interlocutory  and  hence  not  appealable  and  in  alternative  that  if 
Court  finds  that  order  is  not  interlocutory  that  the  Court  did  in  fact  have 
jurisdiction. 


In  October,  1926,  a  land  trust  was  created,  under  which  The  Guardian  Trust 
Company  of  Cleveland  was  named  as  trustee*  The  corpus  of  the  trust  was  im- 
proved real  estate  in  Aurora,  Illinois.  Beneficial  land  trust  certificates 
evidencing  equitable  ownership  in  the  trust  were  sold  to  various  people, 
some  of  them  parties  to  this  suit.  In  June,  193k,  the  original  trustee 
having  become  incompetent  to  act,  a  complaint  was  filed  in  the  Circuit  Court  of 
Kane  County  averring  these  facts,  and  upon  a  hearing  a  decree  was  entered 
appointing  The  Trust  Company  of  Chicago,  one  of  the  Appellees  herein,  as 
successor  in  trust.  This  decree  conferred  and  confirmed  upon  the  successor 
in  trust  extensive  powers  and  duties  contained  in  the  original  trust  instrument. 
This  decree  entered  on  August  27,  193U,  reserved  jurisdiction  of  the  Court 
in  the  following  language:  "That  this  Court  retain  jurisdiction  of  the 
subject  matter  of  this  proceeding  and  of  the  parties  hereto  for  the  purpose 
of  entering  such  further  decrees  and  orders  as  may  be  necessary  for  the 
effectual  carrying  out  and  execution  of  the  Trust  imposed  by  said  deed  of  Trust. n 

On  April  13,  1950,  The  Trust  Company  of  Chicago,  one  of  the  Appellees, 
leave  of  court  being  first  had  and  obtained,  filed  a  petition  in  the  same 
suit  and  in  the  same  court  for  instructions  relative  to  various  trust  problems 
involved  in  carrying  out  the  trust.  The  petition  further  stated  that  the 
successor  trustee  had  agreed  to  certain  changes  in  a  lease  covering  the  trust 
property.  Lessee  sought  to  purchase  the  property,  and  trustee  recommended 
it,  and  asked  for  approval  of  its  actions  and  for  instructions.  The  Aurora 
Leland  Hotel  Company,  Appellee,  lessee  of  the  trust  property,  filed  an 
answer  praying  that  the  relief  requested  by  The  Trust  Company  of  Chicago, 
be  granted,  and  that  it  be  given  additional  relief.  Objections  were  filed 
by  various  holders  of  certificates  of  beneficial  interests.  The  appellant 
certificate  holders,  Maxwell  Kunin,  Thomas  H.  Smith,  and  Eugene  A.  Katz, 
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appeared  generally  and  filed  extensive  objections  to  the  proposed  lease,  and 

asked  for  certain  affirmative  relief,  praying  in  general  that  a  hearing  be 

had,  that  the  trustee's  petition  be  denied,  and  the  trustee  be  removed  and 

a  successor  be  appointed,  that  trustee  be  ordered  to  account,  and  the 

appellants  be  given  such  other  and  further  relief  as  the  circumstances  might 

require.  Later  the  appellants  amended  their  objections  and  eliminated  from 

them  their  previous  prayers  and  substituted  in  lieu  thereof  a  challenge  to 

the  court's  jurisdiction  to  hear  or  pass  upon  any  of  the  matters  presented  therein. 

The  substance  of  the  objection  was  that  the  Court  in  its  decree  entered 

August  27,  193h,   had  no  power  to  reserve  jurisdiction;  that  the  reservation 

of  jurisdiction  was  unlawful  and  void.  The  trial  court  decreed  that  the  motion 

of  the  objectors-appellants,  to  dismiss  the  petition  for  want  of  jurisdiction, 

be  denied.  The  objectors-appellants,  Maxwell  Kunin,  Thomas  M.  Smith,  and 

Eugene  A.  Katz,  appealed  from  this  order.  One  of  the  appellees,  The  Trust 

Company  of  Chicago,  contends  and  urges  that  the  order,  appealed  from  being 

interlocutory  and  not  final,  is  not  appealable.  There  is  no  doubt  that  this  order 

is  interlocutory.  As  was  stated  in  Moffett  Coal  Company  vs.  Industrial 

Commission,  397  111.  137:  nA  judgment  or  decree  is  final  and  reviewable  when 

it  terminates  the  litigation  on  the  merits  in  the  case  and  determines  the 

rights  of  the  parties." 

The  Trial  Court  in  the  instant  case  overruled  the  appellants' 
motion  that  the  court  lacked  jurisdiction,  the  effect  of  the  same  being  the 
same  as  overruling  a  demurrer,  and  hence  the  court's  order  was  not  final 
or  appealable.  In  re:  Estate  of  Shellaberger  313  111.  App.  (2nd  Dist.)  1. 

In  fact  when  the  order  is  interlocutory  and  hence  not  appealable, 
the  court  is  bound  of  its  own  motion  to  dismiss  the  appeal,  notwithstanding 
the  appellee's  failure  to  make  a  proper  motion  to  dismiss.  General  Electric 
Company,  Appellee  vs.  Gellman  Manufacturing  Company,  Appellant,  318  HI.  App. 
(2nd  Dist.)  6hh. 
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Appellants  admit  that  the  order  would  not  ordinarily  be  appealable 
but  state  that  there  is  an  exception  to  this  rule  and  cite  in  support 
of  the  exception  to  the  rule,  Evansville  Railroad  Company  vs.  Asa  Pixley, 
lf>0  HI.  App.  233.  On  page  235  of  this  opinion  the  Court  says:  "From  the 
decree  thus  entered,  dismissing  its  crossbill  and  dismissing  it  as  a  party 
to  the  original  bill,  the  F.  D.  &  E.  Ry.  Co.  has  taken  this  appeal.  It  is 
suggested  that  the  decree  is  not  final,  the  original  bill  being  still  retained 
as  to  the  other  defendants,  and  that  no  appeal  lies  from  it.  Owing  to 
particular  circumstances  and  hardships,  the  courts  have  refused  to  dismiss 
appeals  from  some  judgments  which  did  not  completely  dispose  of  the  cases 
in  which  they  were  entered.  Freeman  on  Judgments,  Ch,  1,  Sec.  35." 

They  also  cite  Crouch  vs.  First  National  Bank  of  Chicago,  U7  111.  App. 
5>7U,  and  Strey  vs.  Buehl,  265  111.  App.  55U.  An  examination  of  these  cases 
in  which  the  courts  have  held  that  because  of  reasons  of  peculiar  hardship, 
denial  of  justice,  estoppel  or  waiver  by  Appellee,  shows  that  the  Courts  have 
made  an  exception  to  the  general  rale  that  appeals  will  not  lie  from 
interlocutory  orders  and  the  Courts  have  taken  jurisdiction  to  try  the  cases 
on  their  merits.  We  see  no  reason  here  to  depart  from  the  general  rule. 
We  see  no  reason  why  any  great  hardship  or  denial  of  justice  would  be  imposed 
upon  Appellants  that  should  require  the  Court  to  take  jurisdiction  in  the 
instant  case.  We  refuse  to  consider  the  question  of  jurisdiction  and  require 
the  Appellants  to  go  back  to  the  trial  court  and  have  the  cause  considered  on 
its  merits.  To  be  constantly  making  exceptions  to  well-established  general 
rules  of  law  because  of  peculiar  circumstances,  may  soon  by  judicial  precedent 
destroy  the  rule  itself. 

We  feel  that  the  decree  is  interlocutory  and  hence  not  appealable 
and  the  appeal  should  be  and  is  dismissed. 

Appeal  dismissed. 
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AGNES  S.  HANSON, 

Appellee  and  Cross  Appellant, 

v. 

HELEN  P.  RAND,  Administratrix 
with  the  will  annexed  of  the 
Estate  of  Samuel  A.  Purves, 
Deceased, 


Appellant, 


and 
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APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY. 


UNITED  MOTOR  COACH  COMPANY,  a 
corporation, 

Cross  Appellee. 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  Agnes  S.  Hanson  sustained  personal  injur- 
ies on  December  11,  19*+6,  at  Des  Plaines,  Illinois,  in  a 
collision  between  the  car  in  which  she  was  a  passenger, 
allegedly  driven  by  Samuel  A.  Purves  who  was  killed  in  the 
accident,  and  a  bus  driven  by  an  agent  of  defendant  United 
Motor  Coach  Company,  a  corporation.  Helen  P.  Rand,  admin- 
istratrix of  the  estate  of  Samuel  A.  Purves,  is  codefendant, 
plaintiff  charging  decedent  Purves  with  wilful  and  wanton 
misconduct.   Upon  a  trial  before  a  jury  defendant  United 
Motor  Coach  Company  v/as  found  not  guilty,  and  a  verdict  in 
the  amount  of  $35?000  was  returned  against  administratrix. 
From  a  judgment  entered  on  the  verdict  defendant  adminis- 
tratrix prosecutes  this  appeal. 

Administratrix  urges  that  the  evidence  is  insuffi- 
cient to  support  a  finding  either  that  the  decedent,  Samuel 
A.  Purves,  was  the  operator  of  the  automobile  in  which 
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plaintiff  was  riding  as  a  guest  passenger,  or  that  the  de- 
ceased was  guilty  of  any  wilfulness  or  wantonness  in  the 
operation  of  such  automobile. 

Decedent  was  a  doctor  thirty-seven  years  of  age  at 
the  time  of  his  death,  living  and  maintaining  his  office  in 
Des  Plaines,  Illinois.  Plaintiff  was  a  registered  nurse 
employed  by  Dr.  Purves  and  was  forty  years  of  age  at  the 
time  of  the  accident.   On  the  evening  of  December  10th 
plaintiff  and  decedent  had  visited  with  friends  in  Des 
Plaines  and  had  later  stopped  at  a  cafe  imbibing  several 
alcoholic  drinks  during  the  evening.   On  the  morning  of 
December  11th,  at  approximately  12s25  a.m.,  the  passenger 
automobile  was  westbound  on  Route  1*+,  a  four-lane  highway, 
near  the  center  of  the  town  of  Des  Plaines,  and  defendant 
corporation's  bus  was  eastbound  on  the  same  highway.  The 
headlights  and  interior  of  the  bus  were  lighted,  and  there 
were  overhead  lights  at  regular  intervals  along  the  highway 
the  vehicles  were  traveling.  When  the  vehicles  were  several 
hundred  feet  apart,  the  passenger  car,  then  traveling  at  a 
speed  estimated  from  50  to  60  miles  per  hour,  was  driven 
from  the  westbound  highway  across  the  center  line  almost 
to  the  limit  of  the  eastbound  highway,  then  suddenly  pulled 
to  the  right,  striking  the  right  front  of  the  bus  with 
terrific  force.  Decedent  died  at  the  scene  of  the  accident 
within  a  few  minutes,  and  plaintiff  received  the  injuries 
here  complained  of.   She  suffered  a  comminuted  spiral  frac- 
ture of  the  upper  end  of  the  right  femur,  commonly  known  as 
a  broken  hip, with  displacement  and  shortening  of  the  leg. 
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She  had  a  fracture  of  the  third  rib  on  the  left  side  and 

also  a  brain  concussion.   Her  face  was  cut  from  the  corner 
of  her  mouth  to  the  angle  of  the  jaw  and  down  the  neck,  the 
wound  extending  into  the  parotid  gland.   Four  of  her  teeth 
were  broken.   Her  leg  was  in  traction  for  V-l/2  months, 
after  which  complications  developed  resulting  in  deformity 
in  the  leg.   She  was  again  placed  in  a  cast  and  remained 
until  some  eight  months  after  the  accident,  when  she  was 
able  to  move  about  on  crutches.  There  was  evidence  that 
during  all  this  period  she  suffered  great  pain.   Five  or 
six  plastic  operations  were  performed  on  her  face  and  some 
surgery  remained  to  be  done  at  the  time  of  the  trial.   Her 
face  was  scarred  and  misshapened  at  the  time  of  the  trial, 
and  there  was  limitation  of  motion  in  the  hip,  shortening 
of  5/16  of  an  inch  in  the  leg,  and  atrophy  of  the  thigh. 
Her  injuries  arc  permanent.   .She  had  been  unable  to  follow 
her  profession  as  a  nurse  from  the  time  of  the  accident  to 
the  time  of  the  trial,  some  2-1/2  years  later,  and  her 
actual  cash  expenditures  total  $13,201+.l5,  including  loss 
of  earning  power  for  2-1/2  years. 

Defendant  argues  that  there  was  no  evidence  to 
support  the  verdict  since  there  was  no  evidence  that 
Dr.  Purvcs  was  driving  the  automobile  at  the  time  and 
place  in  question.  While  there  is  no  testimony  by  any 
eyewitness  as  to  which  of  the  two  parties  was  driving  the 
car  at  or  immediately  before  the  collision,  there  is  testi- 
mony of  eyewitnesses  from  which  an  inference  might  reason- 
ably be  drawn  that  Dr.  Purvcs  was  the  driver  of  the  car. 
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Earl  Sheppard,  a  passenger  on  the  bus,  testified  that  immedi- 
ately after  the  accident  Dr.  Purves '  body  was  partly  behind 
the  wheel;  that  the  body  was  on  the  left-hand  or  driver's 
side;  that  plaintiff  was  on  the  right-hand  side;  and  that 
a  portion  of  Dr.  Purves1  body  was  slouched  over  upon  plain- 
tiff. A  police  officer  arriving  at  the  scene  of  the  acci- 
dent a  few  minutes  after  the  collision  testified  to  finding 
the  plaintiff  "jammed  under  the  right  front  cowl,  between 
the  seat  and  the  cowl";  that  Dr.  Purves  "was  lying  on  his 
right  side  on  the  seat.  His  feet,  the  lower  part  of  his 
body,  were  on  the  driver's  side,  under  the  wheel.  His  head 
was  hanging  over  the  edge  of  the  seat  on  the  right  hand 
side."   It  further  appears  that  the  passenger  automobile 
was  one  customarily  driven  lay  Dr,  Purves.  It  is  to  be 
borne  in  mind  that  there  were  only  two  occupants  of  the 
automobile  at  the  time  of  trfe  accident,  and  one  or  the 
other  must  have  been  the  driver.   In  view  of  the  foregoing 
testimony  we  think  the  inference  drawn  by  the  jury  that 
Dr.  Purves  was  the  driver  oi?  the  automobile  is  not  un- 
reasonable. 

Defendant  argues  thdt  where  the  evidence  is  con- 
sistent with  two  hypotheses  ,  one  of  which  imposes  liability 
and  the  other  does  not,  the  plaintiff's  case  must  fail.  She 
argues  that  there  being  no  direct  testimony  by  an  eyewitness 
as  to  which  of  the  occupants  was  driving  at  the  moment  of 
impact,  it  is  entirely  possible  that  the  force  of  the 
impact  caused  "a  churning  spinning  motion,"  and  that  the 
occupants  "must  have  been  hurled  about  the  interior  of 
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the  forward  passenger  space  like  dice  in  a  giant  shaker." 
We  think  the  conclusion  arrived  at  by  the  jury  which  dis- 
regarded this  hypothesis  was  a  reasonable  one.   In  the 
case  of  Lindroth  y\   Walgreen.  Co .  ,  ^07  111.  121,  the  court 
said  at  page  135? 

"A  verdict  may  not  be  set  aside  merely  because  the 
jury  could  have  drawn  different  inferences  or  because 
judges  feel  that  other  conclusions  than  the  one  drawn 
would  be  more  reasonable.   (Jefferson  Ice  Co.  v. 
Industrial  Com. ,  VoU-  111.  290;  Heiting  v.  Chicago T 
Hock  Island  and  Pacific  Railway  Co..  2^2  111.  WTj 
T ennant  v«  Peoria  and  Pekin  JJnJ^oj^J\o^ilway..il2'  ?  321  U.  S. 
2 9 ,"  "6"*+  ~S .  C t .  "J+09 . )  There  is  no  c o'mpY e t e" "absence  of 
probative  facts  to  support  the  inference  drawn  here 
and  therefore  the  trial  court  properly  overruled 
appellants'  motions  for  directed  verdict  and  for 
judgment  notwithstanding  the  verdict." 

In  the  case  of  Lavender  v.  Kurn,  327  U.  S.  6^5? 

the  court  said  at  page  653s 

"It  is  no  ansv/er  to  say  that  the  jury's  verdict 
involved  speculation  and  conjecture.  Whenever  facts 
are  in  dispute  or  the  evidence  is  such  that  fair-minded 
men  may  draw  different  inferences,  a  measure  of  specu- 
lation and  conjecture  is  required  on  the  part  of  those 
whose  duty  it  is  to  settle  the  dispute  by  choosing  what 
seems  to  them  to  be  the  most  reasonable  inference.   Only 
when  there  is  a  complete  absence  of  probative  facts  to 
support  the  conclusion  reached  does  a  reversible  error 
appear.   But  where,  as  here,  there  is  an  evidentiary 
basis  for  the  jury's  verdict,  the  jury  is  free  to  discard 
or  disbelieve  whatever  facts  are  inconsistent  with  its 
conclusion.  And  the  appellate  court's  function  is  ex- 
hausted when  that  evidentiary  basis  becomes  apparent,  it 
being  immaterial  that  the  court  might  draw  a  contrary 
inference  or  feel  that  another  conclusion  is  more  reason- 
able." 

We  sec  no  reason  to  disturb  the  jury's  verdict  on  this  point. 

Defendant  argues  at  some  length  that  prejudicial 

error  was  introduced  in  the  case  by  the  plaintiff's  own 

testimony  to  the  effect  that  she  did  not  know  how  to 

drive  a  car.  Plaintiff  was  called  to  the  stand  under 
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section  60  of  the  Civil  Practice  Act  for  cross-examination 
by  the  defendant  corporatbn,  against  wliich  this  testimony 
would  have  been  admissible.  The  jury  were  instructed  that 
the  testimony  was  inadmissible  against  the  defendant  admin- 
istratrix, but  she  insists  that  the  prejudice  was  not  there- 
by eradicated  and  the  only  way  that  it  could  have  been 
avoided  was  to  have  granted  separate  trials  in  accordance 
with  a  motion  made  by  her  before  the  trial.  We  need  make 
no  comment  upon  this  question  other  than  to  say  that  there 
was  sufficient  evidence,  as  indicated  above,  to  establish 
that  Dr,  Purves  was  driving  the  car,  without  reference  to 
the  plaintiff's  testimony 5  and  from  our  reading  of  the 
entire  record  we  are  of  the  opinion  that  defendant  adminis- 
tratrix was  not  thereby  prejudiced. 

Defendant  contends  further  that  there  is  a  complete 
absence  of  any  evidence  that  Dr.  Purves  was  guilty  of  wilful 
and  wanton  misconduct  or  that  such  misconduct  was  the  proxi- 
mate cause  of  plaintiff's  injuries.  The  numerous  cases 
cited  by  defendant  on  this  point  are  of  no  help,  inasmuch 
as  whether  or  not  Dr.  Purves  was  guilty  of  wilful  and 
wanton  conduct  depends  upon  the  facts  and  circumstances  of 
the  instant  case.   The  evidence  here  shows  that  the  passen- 
ger car  was  being  driven  in  a  straight  line  or  the  wrong 
side  of  the  street,  to  the  left  of  the  center  lino  of  the 
highway,  for  a  distance  of  several  hundred  feet  at  a  speed 
between  50  to  60  miles  an  hour  toward  a  bus3  the  interior 
and  headlights  of  which  were  lighted,  the  driver  of  the 
passenger  car  making  no  attempt  to  decrease  his  speed  or 
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altcr  his  course  until  too  close  to  the  bus  to  avoid  a 

collision,  and  then  swerving  suddenly  at  a  high  rate  of 

speed  directly  into  the  side  of  the  oncoming  bus.   No 

reason  or  justification  appears  anywhere  in  the  evidence 

for  this  conduct  on  the  part  of  the  driver  of  the  passenger 

car.   Under  the  circumstances  we  think  that  the  question 

whether  or  not  Dr.  Purves  was  guilty  of  wilful  and  wanton 

conduct  was  one  for  the  jury  to  determine,  and  no  reason 

appears  why  we  should  reverse  their  finding  in  that  respect. 

In  the  frequently  cited  case  of  Tennant  v,  Peoria  and  P-.  IT, 

fly.  Co.,  321  U.  S.  29,  the  court  said  at  page  35° 

"It  is  not  the  function  of  a  court  to  search  the 
record  for  conflicting  circumstantial  evidence  in  order 
to  take  the  case  away  from  the  jury  on  a  theory  that  the 
proof  gives  equal  support  to  inconsistent  and  uncertain 
inferences.   The  focal  point  of  judicial  review  is  the 
reasonableness  of  the  particular  inference  or  conclusion 
drawn  by  the  jury.   It  is  the  jury,  not  the  court,  which 
is  the  fact-finding  body.   It  weighs  the  contradictory 
evidence  and  inferences,  judges  the  credibility  of  wit- 
nesses, receives  expert  instructions,  and  draws  the 
ultimate  conclusion  as  to  the  facts.  The  very  essence 
of  its  function  is  to  select  from  among  conflicting  infer- 
ences and  conclusions  that  which  it  considers  most  reason- 
able. Washington __&  Georgetown  R.  Co.  v.  McDade,  135' U.S. 
55L'-,  571,  572?'  "  "Tiller  v.  Atlantic  Coast  Line'  R.  ■Co.,  supra, 
68;  Bailey  v.  Central  Vermont  "Ry*7^  319"  U.S.  350,  353,  35^. 
That  conclusion,  whether  it  relates  to  negligence,  causation 
or  any  other  factual  matter,  cannot  be  ignored.   Courts  are 
not  free  to  rewoigh  the  evidence  and  set  aside  the  jury 
verdict  merely  because  the  jury  could  have  drawn  different 
inferences  or  conclusions  or  because  judges  feel  that 
other  results  are  more  reasonable." 

In  the  case  of  Schneiderman  y.  Interstate  Transit 

Lines .  Inc .  .  39Li-  111.  569,  the  court  said  at  page  583: 

"A  wilful  or  wanton  injury  must  have  been  intention- 
al or  the  act  must  have  been  committed  under  circumstances 
exhibiting  a  reckless  disregard  for  the  safety  of  others, 
such  as  a  failure,  after  knowledge  of  innending  danger, 
to  exercise  ordinary  care  to  prevent  it  or  a  failure  to 
discover  the  danger  through  recklessness  or  carelessness 


when  it  could  have  been  discovered  by  the  exercise  of 
ordinary  care.   (Brown  v.  Illinois  "Terminal  Co.,  319 
111 .  326 5  Heldenrelch  v .  Bremner.  26~0  "ill.  ^39 1 
Illinois  Central  Railroad  Co..  v .  Leinor ,  202  111, 
o"2T+.)   The  question  whether  a  personal  injury  has 
been  inflicted  by  wilful  or  wanton  conduct  is  a 
question  of  fact  to  be  determined  by   the- jury. 
Bernier  v.  Illinois  Central  Railroad  Co.,  296  111. 
WT7"""        " 

Complaint  is  made  of  the  admission  and  exclusion 


careful  examination  of  the  record  that  no  prejudicial  error 
was  committed  in  this  respect.  We  arc  further  of  the 
opinion  that  plaintiff's  argument,  with  respect  to  which 
error  is  alleged,  was  within  legitimate  bounds  and  that 
no  prejudice  resulted  therefrom.   The  objections  of  defend- 
ant administratrix  to  certain  instructions  are  hypercritical 
and  without  substantial  merit. 

There  being  no  reversible  error,  the  judgment  of 
the  Superior  Court  of  Cook  County  is  affirmed. 

JUDGMENT  AFFIRMED. 

S  c  hwar t  z  and  Robs  on ,  J J . ,  c  one  ur . 
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APPEAL  FROM 
SUPERIOR  COURT ? 
COOK  COUNTY. 


JEANETTE  FENTON,  BETTY  J.  STRATTON, 
and  HELEN  ZABLE,  on  behalf  of  then- 
selves  and  all  other  members  of  ■ 
Illinois  Traffic  Division  No.  1*+, 
C.W.A.-CIO, 

Appellees, 

v. 

ANNE  C.    BENSCOTER,    KATHERINE  P. 
NELSON,   MAE  VIENNS,   E.   MURIEL 
EDWARDS,    ANNE   BARBERY,   ELLENORA 
LEV/IS,    ESTELLE   GLAD,    GUINEVERE  R0U3H, 
THELMA  VAN  HORN  and  HELGA   L.    NISBET, 

Appellants . 

MR.  JUSTICE  ROBSON  DELIVERED  TIE  OPINION  OF  THE 
COURT. 

This  is  an  interlocutory  appeal  from  an  order 
entered  by  the  trial  court  overruling  defendants1  notion 
to  dissolve  an  interlocutory  injunction. 

Plaintiffs  (appellees)  allege  they  are  members 
of  Division  1*+  of  the  Communication  Workers  of  America  - 
C.I.O.  (hereinafter  called  Division  lh)   and  filed  this 
suit  on  their  cwn  behalf  and  other  members  of  Division 
1*+.  Defendants  (appellants)  are  officers  and  members 
of  the  Executive  Board  of  Division  1*+. 

On  January  31,  1951  ?  plaintiffs  filed  their  ccn-  J"" 
plaint  consisting  of  two  counts.   On  March  12,  1951,  the 
trial  court,  after  a  hearing  on  a  notion  to  strike  Counts 
I  and  II,  sustained  the  notion  as  to  Count  II  and  overruled 
it  as  to  Count  I.   Count  I  alleges  in  substance  that 
defendants  wrongfully  and  fraudulently  withdrew  $25,000.00 
belonging  to  Division  lh   and  converted  it  to  their  own  use. 

On  March  13,  1951,  three  of  the  defendants  filed  a 
verified  answer  to  Count  I,  and  on  March  19,  1951,  the 
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cther  defendants  file-'"  their  verified  answer.   In  their 
answer  defendants  deny  the  wrongful  conversion  and  state 
that  all  actions  taken  were  in  accordance  with  the  by-laws 
and  constitution  of  Communication  Workers  of  Anerica  - 
C.I.O.  The  answers  affirmatively  allege  that  plaintiffs 
did  not  file  their  complaint  in  good  faith,  but  that  they 
are  in  fact  employed  by  and  are  members  of  the  International 
Brotherhood  of  Electrical  Workers  who  are  endeavoring  to 
entice  and  take  away  the  members  of  Division  lV$  that  the 
complaint  was  filed  for  the  purpose  of  libeling  and  assert- 
ing scandalous  statements  about  the  defendants ;  that  plain- 
tiffs do  not  represent  the  members  of  Division  lUj  and  that 
the  sole  purpose  of  the  suit  was  to  make  propaganda  to 
entice  members  from  Division  1^+.   Plaintiff  filed  no  reply 
to  the  affirmative  allegations. 

On  March  15,  1951,  plaintiff,  Helen  Zable,  after 
notice,  filed  a  verified  petition  for  injunction  alleging 
that  on  March  3,  1951,  charges  were  filed  by  Division  1*+ 
against  her  charging  that  she  had  taken  court  action 
against  the  division  in  violation  of  the  by-laws  of  the 
division.  The  charges  further  allege  that  she  willfully 
supported  the  action  of  the  labor  organizations  in  con- 
flict with  Division  l*f,  and  that  she  maliciously  attacked 
the  officers.   Her  petition  further  avers  that  the  charges 
are  false  and  that  if  the  trial  board  finds  she  is  guilty 
she  will  be  expelled,  and  that  the  purpose  of  the  charges 
is  to  intimidate  her  into  discontinuing  the  further 
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prosecution  of  this  suit.   She  further  alleged  that  the 
trial  board  before  whom  the  charges  would  be  heard  con- 
sists of  five  persons  selected  by  the  Executive  Board  of 
Division  l*f,  which  is  composed  of  all  defendants;  that 
she  cannot  receive  a  fair  hearing  before  then,  and  prays 
that  defendants  be  restrained  fron  trying  petitioner  on 
the  above  charges  within  Division  V+.      After  hearing  argu- 
nents  of  counsel  the  trial  judge  on  March  15  entered  the 
temporary  injunction  restraining  defendants  fron  con- 
ducting any  trial  or  proceeding  against  the  plaintiff 
on  charges  filed  against  her  on  March  3?  1951. 

On  March  20,  1951  defendants  filed  an  answer  to 
the  petition  for  injunction  setting  forth  substantially 
the  charges  made  against  plaintiff  that  were  to  be  the 
basis  for  her  trial  by  Division  1>+,  and  attaching  as 
exhibits  specimens  of  handbills  or  roorbacks  used  by  the 
International  Brotherhood  of  Electrical  Workers  against 
the  Communication  Workers  of  America  as  a  result  of  the 
proceedings  in  this  suit. 

On  March  22,  1951,  plaintiffs  added  Count  II  as  an 
amendment  to  their  complaint.   It  alleges  substantially 
that  the  National  Union  has  terminated  the  charter  of 
Division  lM-;  that  the  effective  date  of  the  cancellation 
of  the  Charter  is  April  2,  1951;  that  the  funds  of  Division 
lh   will  be  transferred  to  the  national  Union  as  its  sole 
property,  which  is  outside  of  the  jurisdiction  of  this 
court  in  Washington,  D.C.;  that  said  funds  so  to  be 
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transfcrrcd  are  trust  funds  to  be  administered  for  the 
benefit  of  the  members  of  Division  I1:-,  and  that  the  amend- 
ment transferring  is  contrary  to  lav;  and  public  policy. 
The  count  prays  for  an  injunction  restraining  the  transfer 
of  the  funds.   Defendants  filed  their  notion  to  strike  this 
count  which  has  not  been  argued. 

On  March  29,  1951,  plaintiffs  filed  their  Count  III, 
as  an  additional  amendment  to  the  complaint.  They  allege 
although  the  suras  of  money  of  Division  1L!-  nay  presently 
be  in  their  custody,  they  have  however  been  placed  in 
special  funds;  that  the  defendants  as  the  Executive  Board 
of  Division  l*f  was  without  authority  to  withdraw  the  money 
for  said  special  funds.  The  count  prays  for  an  injunction 
restraining  defendants  from  using  said  funds  and  prays  that 
an  accounting  nay  be  had  of  the  uses  and  profits  of  the 
funds  while  they  were  in  possession  of  the  defendants. 
Defendants  filed  their  notion  to  strike  this  count  which 
has  not  been  heard  by  the  trial  court. 

On  April  30,  195lj  defendants  filed  their  motion  to 
dissolve  the  temporary  injunction  restraining  the  defendants 
from  conducting  the  trial  of  plaintiff,  Helen  Zable,  within 
Division  l1:-.   Defendants  allege  as  a  reason  substantially 
the  sane  facts  as  were  set  forth  in  their  answer  to  the 
petition  for  injunction.   Plaintiff  filed  no  answer  to 
the  notion.   The  notion  was  denied  on  May  17,  1951. 

Defendants  raise  numerous  points  for  reversal  of 
the  chancellor.  These  points  nay  be  classified  as  follows; 


A.  The  court  erred  in  entering  an  interlocutory 
injunction  against  the  defendants.  1.  The  complaint  is 
based  chiefly  on  infor nation  and  belief  and  is  not  under 
oath.  2,  The  petition  seeking  interlocutory  injunction 
does  not  allege  any  facts  upon  which  the  court  can  grant 
relief. 

B.  The  court  erred  in  failing  to  dissolve  the 
interlocutory  injunction.   1.  The  facts  set  up  in  affi- 
davits and  depositions,  and  attached  to  the  petition  to 
vacate  the  injunction,  constitute  a  complete  defense  to 
the  issuance  of  the  injunction  and  the  trial  court  should 
have  dissolved  the  injunction.   2.  The  facts  charged  in 
defendants' notion  to  vacate  the  temporary  injunction,  and 
also  pleaded  in  defendants'  answers ,  constitute  a  bar  to 
the  suit  and  the  entire  proceeding  should  be  disnissed. 

As  to  A,  the  first  ground  for  reversal,  and  the 
two  subdivisions  thereof,  plaintiff,  Helen  Zablc,  filed 
her  verified  petition  for  injunctive  relief  by  reason  of 
defendants'  efforts  to  expel  her  fron  Division  l^.  The 
complaint  was  filed  on  January  31,  1951,  and  the  charges 
were  preferred  against  plaintiff  on  March  3,  1951.  The 
petition  is  verified  and  is  not  on  information  and  belief. 
Defendants  admit  that  injunctive  relief  nay  be  sought  on 
a  verified  petition,  exclusive  of  the  unverified  complaint. 
Defendants  had  filed  their  answer  to  count  1  of  the  con- 
plaint;  and  the  trial  court,  therefore,  had  jurisdiction 
of  the  parties,  and  accordingly  could  proceed  to  issue  the 


injunction  provided  the  material  facts  for  such  relief  ore 
contained  in  the  petition.   An  examination  of  the  petition 
shows  the  facts  charged  took  place  after  the  filing  of  the 
complaint,  and  the  temporary  injunction  prayed  would  in  no 
way  determine  the  merits  of  the  complaint,  but  is  merely 
to  permit  plaintiff  to  prosecute  her  complaint  without 
pressure  and  duress  and  without  requiring  plaintiff  to 
stand  trial  before  a  board  selected  by  defendants.   Such 
being  the  situation  the  trial  court  is  vested  with  large 
discretionary  powers  in  granting  injunctive  relief,  and 
unless  it  clearly  appears  that  this  discretion  has  been 
abused,  the  order  appealed  from  will  be  affirmed.   Bernard 
Bros.  Inc.  v.  Deibler?  326  111.  App.  538,  5^2;  Schock  _v._ 
Illinois  Bell  Tel  ...Co*.,  32>+  111.  App.  322,  331°  Almar 
Machine  Co.  v.  F.  &  _w\  Machinery  Co.,  3 01  111.  App.  591? 
596.  We  arc  of  the  opinion  there  was  no  abuse  of  discretion. 

As  to  B,  subdivision  1  of  defendants ' points  for 
reversal,  an  examination  of  the  record  makes  it  apparent 
that  no  love  is  lost  between  the  parties  litigant.   If 
defendants'  contention  is  to  be  given  credence,  a  rival 
labor  group  is  using  plaintiffs  as  their  puppets  to  gain 
control  of  Division  l1!-  of  which  defendants  are  the  officers 
and  the  executive  board.   If  plaintiffs'  contention  is  to  be 
given  credence  defendants  are  wrongfully  using  the  funds 
of  the  Division.  There  has  been  no  hearing  or  decision  on 
these  charges.   In  fact  the  case  is  not  at  issue.   To  count  1 
defendants  have  filed  their  answers,  and  to  counts  II  and  III 
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defendants  have  pending  their  notions  to  strike  which  have 
net  been  heard.   Defendants  ask  the  court  on  the  basis  of 
their  answer  to  Count  I,  the  answer  to  the  petition  for 
injunction  and  the  petition  to  vacate  the  injunction,  to 
reverse  the  order  of  the  trial  court  denying  their  notion 
to  vacate  the  injunction.   The  trial  court  is  granted  the 
sane  broad  discretionary  powers  in  dissolving  an  injunction 
as  in  allowing  an  injunction.   Bernard  Bros_.  Inc .  y. 
Deibler,  supra.   In  view  of  the  state  of  the  record,  the 
trial  court  was  right  in  denying  the  notion  to  dissolve 
the  injunction  and  in  so  doing  naintaincd  the  status  quo 
of  the  parties.   Its  act  did  not  conclude  the  rights  of 
any  of  the  parties.   Guvo  y._  Banis,  331  111.  App.  5-:-l5. 

Defendants'  second  point  of  B  asks  us  to  dismiss 
the  action,  based  on  the  pleadings,  contending  that  the 
facts  alleged  in  defendants'  notion  to  vacate  the  temporary 
injunction  and  the  answers  filed  to  plaintiffs'  Count  I 
constitute  a  bar  to  this  suit.  The  case  of  McD_pu£al  Co._ 
y.  Woods ?  21+7  111.  App.  170,  covers  this  point.   On  page 
171-!-,  the  court  saids 

"The  statute  permitting  appeals  fron  interlocutory 
orders  was  not  Intended  primarily  to  provide  for  a  review 
by  this  court  of  the  rulings  of  the  trial  court  on  demurrers 
or  to  secure  fron  this  court  its  judgment  on  demurrers  before 
the  trial  court  has  ruled  thereon.  A  bill,  when  first  filed, 
is  frequently  demurrable,  especially  bills  for  injunction 
which  are  usually  hurriedly  prepared,  but  which  nay  be  made 


good  by  proper  amendments  which  the  first  court  has  power 
to  allow.  We  have  no  such  power.  The  primary  purpose  of 
the  statute  is  to  permit  a  review  of  the  o::orcisc  of  the 
discretion  lodged  in  the  chancellor  with  the  purpose  of 
determining  whether  the  interlocutory  order  probably  was 
necessary  to  maintain  the  status  quo  and  preserve  the 
equitable  rights  of  the  parties." 

The  state  of  the  record  at  this  stage  of  the  pro- 
ceedings is  such  that  ar  order  by  this  court  dismissing  the 
conplaint  would  be  an  arbitrary  denial  of  justice. 

This  decision  makes  the  notion  and  cross-errors 
of  plaintiffs  moot  and  eliminates  the  necessity  of  deciding 
then , 

The  order  of  the  Superior  court  denying  defendants' 
notion  to  dissolve  the  interlocutory  injunction  is  affirmed, 

Order  affirmed. 

Tuohy,  P.  J.,  and  Schwartz,  J.,  concur. 
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HAROLD  F.   KIDD  and  ANGELINE 
J.   KIDD, 

Appellants , 

v. 

E.  T.  MARQUARDT, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


Appellee. 

MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF 

THE  COURT. 

This  case  originated  in  a  complaint  filed  by 

V 
plaintiff,  Marquardt,  a  real  estate  agent,  averring 

that  he  had  in  his  possession  $800  escrowed  under  a 
real  estate  contract  for  the  sale  of  a  house  by  defend- 
ants Kidd  to  defendant  Sumsky  and  asking  the  court  to 
determine  who  was  properly  entitled  to  that  sum.   The 
Kidds  filed  their  counterclaim  against  Marquardt,  alleg- 
ing that  they  enployed  him  as  their  real  estate  agent 
to  sell  the  property  in  question  and  that  he  violated 
his  duty  as  such  agent.  They  made  claim  for  exemplary 
as  well  as  ordinary  damages .  The  case  was  referred  to  a 
master  and  his  report  was  approved  by  the  chancellor, 
who  entered  a  decree  dividing  the  $800  between  Sumsky  and 
the  Kidds ,  from  which  part  of  the  order  neither  has 
appealed.   It  also  denied  the  relief  prayed  in  the 
counterclaim,  and  it  is  from  this  that  the  Kidds  appeal. 

It  appears  that  one  Kessel,  employed  or 
associated  with  Marquardt,  produced  Sumsky  as  a  prospec- 
tive buyer  and  submitted  a  contract  signed  by  him.  This 
contract  provided  for  a  deposit  of  f?800,  but  was  condi- 
tioned on  Sumsky' s  ability  to  dispose  of  certain  property 
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in  Pennsylvania  from  which  he  expected  to  receive  funds 
necessary  to  complete  the  purchase.  The  contract  also 
provided  that  if  Sumsky  could  not  derive  funds  from  the 
sale  of  the  Pennsylvania  property  in  sixty  days,  he  was 
to  get  back  the  escrow  money.   Harold  F.  Kidd,  referred 
to  in  the  record  as  Dr.  Kidd,  objected  to  this  provision, 
saying  that  if  he  were  going  to  bind  himself,  he  wanted 
Sumsky  to  pay  him  something  in  the  event  he  did  not  go 
through  with  the  contract.  Kessel,  at  Dr.  Kidd's  direc- 
tion, took  the  matter  up  with  James  E.  Loner gan,  the 
attorney  who,  at  that  time,  represented  the  Kidds.  The 
attorney  himself  added  words  to  the  contract  signed  by 
Sumsky,  which  with  excisions  theretofore  made  changed  the 
clause  of  the  contract  in  question  to  road  as  follows s 
"Unless  the  purchaser  shall  be  entitled  to  a  refund  of 
the  earnest  money  under  the  provisions  hereof,  the  earnest 
money  shall  be  paid  as  follows;   $500.00  to  said  broker 
and  $300.00  to  the  seller."   The  attorney  did  not  ask  that 
Sumsky  initial  or  give  written  consent  to  the  change,  and 
as  so  changed  it  was  signed  by  the  Kidds.   After  default 
had  been  made  in  the  contract  and  counter- plaintiffs  had 
terminated  it,  they  wrote  Marquardt  asking  for  the  $300. 
Thereafter,  Sumsky  importuned  Dr.  Kidd  for  an  extension 
and  negotiations  to  that  end  were  undertaken  but  failed. 
The  brief  of  counter-plaintiffs  summarizes  their 
position  as  follows;   "This  case  involves  the  liability 
of  an  agent,  engaged  to  procure  a  contract  for  his 
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principal  who  deliberately  feigned  performance  of  his 
duties  by  beguiling  his  principal  to  accept  what  he  knew 
to  be  a  spurious  offer."  The  evidence  does  not  support 
the  position  of  counter-plaintiffs „   It  is  clear  from 
the  evidence  that  the  offer  was  not  spurious  5  that  Sumsky 
was  not  only  a  bona  fide  purchaser,  but  a  very  eager  one; 
that  Kidd  was  anxious  to  sell;  and  that  the  principal 
obstacle  in  the  way  of  consummating  a  sale  was  Sumsky' s 
inability  to  get  funds  from  a  sale  of  the  Pennsylvania 
property.   Kessel,  it  appears,  offered  to  help  Sumsky  in 
the  disposition  of  that  property  and  perhaps  made  some 
optimistic  statements  in  that  respect.  We  can  see  no 
basis  for  complaint  in  that  regard.   His  undertaking  to 
do  so  would  have  been  pursuant  to  any  duty  he  owed  the 
seller  and  not  in  conflict  with  it. 

Counter-plaintiffs  arc  not  in  position  to  complain 
of  the  fact  that  the  contract  was  altered  in  the  manner 
hereinbefore  described  after  Sumsky  had  signed  it.   James 
E.  Lonergan,  attorney  for  counter-plaintiffs  in  the  tran- 
saction, was  a  party  to  this  alteration  and  so  testified. 
Moreover,  at  no  time  did  Sumsky  assert  that  the  contract 
was  in  any  way  invalid.  That  he  concurred  in  the  change 
is  evidenced  by  the  fact  that  an  extension  agreement  pre- 
pared at  Surnsky's  instance  after  notice  of  termination, 
included  the  same  provision.   He  also  testified  that  he 
had  been  told  of  it  and  that  he  had  agreed  that  Dr.  Kidd 
was  entitled  to  some  part  of  the  escrow  money  in  the  event 


the  contract  was  terminated. 

While  the  real  estate  agent  is,  as  counter- 
plaintiffs  have  urged,  a  fiduciary  (Nor r i s  v ,  Tayloc ,  h<? 
111.  17 1      Perry  v.  Engel,  296  111.  5^9?  Rieger  v.  Brandt. 
329  111.  215   Lcrk  v.  McCabc,  3^9  111.  3^8),  the  area  of 
his  duty  as  such  is  circumscribed  by  the  circumstances  of 
the  case.   It  is  well-known  that  according  to  common 
custom,  the  real  estate  agent  gets  his  compensation  only 
if  fa©   effects  a  sale   It  is  expected  of  him  that  he  will 
do  whatever  is  not  in  conflict  with  his  duty  to  find  a 
purchaser  ready,  able  and  willing  to  buy  upon  terms  fixed 
by  his  principal.   It  is  also  well-known  that  often  In 
order  to  consummate  a  deal,  a  real  estate  agent  will  re- 
linquish a  portion  of  his  commission.   Here,  it  Is  clear 
that  counter-plaintiffs  were  satisfied  with  the  provision 
whereby  they  would  receive  S3 00  in  the  event  the  sale  was 
not  consummated.  They  argue  that  the  fact  that  Sumsky 
stood  to  lose  only  §300  made  the  contract  more  precarious. 
As  we  have  said,  the  evidence  is  entirely  to  the  contrary. 
The  whole  deal  depended  on  Sumsky' s  ability  to  raise  the 
money  from  the  Pennsylvania  property,  and  the  deal  fell 
through  on  that  account  and  not  because  of  anything  re- 
lating to  the  escrow  money.   In  Scott  v.  Lloyd,  35  Pac. 
Rep.  733?  the  Supremo  Court  of  Colorado  reversed  the  trial 
court  in  a  suit  brought  by  a  real  estate  agent  for 
commission.  The  defense  sustained  by  the  trial  court 
was  that  the  agent  had  without  the  sellers'  consent 
agreed  to  give  the  purchaser  one-half  of  his  commission. 
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The  upper  court  said;   "While  the  law  is  strict  in  requir- 
ing good  faith  and  fair  dealing  on  the  part  of  an  agent 
towards  his  principal,  and  will  not  permit  him  to  assume 
a  double  capacity  \\rhereby  his  personal  interest  nay  in  any 
manner  conflict  with  the  interests  of  his  principal,  we 
are  unable  to  see  wherein  the  conduct  of  plaintiffs 
infringes  this  rule  in  the  remotest  degree.  Why  may  not 
an  agent,  in  competition  with  other  agents,  make  any  per- 
sonal sacrifice  he  may  choose  to  make  in  order  to  achieve 
success?  May  he  not  do  what  he  pleases  with  the  commissions 
that  he  is  to  receive  from  his  principal?   And  if  he  deem- 
ed it  necessary  to  successful  competition  to  even  pay  a 
bonus  to  secure  a  purchaser,  may  he  not  do  so,  if  in  so 
doing  he  contravenes  no  duty  he  owes  to  his  principal? 
Is  not  such  an  act  an  evidence  of  good  faith  and  zeal  in 
behalf  of  his  principal,  rather  than  of  fraud  or  miscon- 
duct prejudicial  to  his  principal's  rights?  We  can  see 
nothing  reprehensible  in  plaintiffs'  agreeing  to  divide 
their  commission  with  the  purchaser,  but  regard  it  rather 
as  a  personal  sacrifice  on  their  part  to  further  the 
interests  of  the  defendants." 

Decree  affirmed. 

Tuohy,  P.  J.,  and  Robson,  J.,  concur. 
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General  No.  10514 


Atostl  &ct 


Agenda   No.   20 


IN  THE 
APPELLATE  COURT   OF  ILLINOIS 


SECOND  DISTRICT 


3  44 1. A. 


May  Term,   A.   D.,   1951 


EDWARD  GOODWIN, 

Plaintiff -Appellant , 

Appeal  from  the 

vs. 

i     Circuit  Court  of 

ROBERT  LAMB, 

Henry  County. 

Defendant-Appellee. 

Dove,   J. 

Edwin  Goodwin,  accompanied  by  Gerald! ne  Welch,  on 
the  evening  of  July  9,  1948,  was  driving  a  Chrevolet  sedan  in 
a  westerly  direction  on  Route  No.  34  about  two  miles  East  of 
Kewanee.  Robert  Lamb,  at  the  same  time,  was  driving  his  Buick 
automobile  in  an  easterly  direction  along  the  same  highway. 
There  was  a  collision,  and  both  Goodwin  and  Lamb  were  injured. 
On  Ootober  18,  1948,  Edwin  Goodwin  filed  his  complaint  in  the 
Circuit  Court  of  Henry  County  against  Lamb  charging  him  in  Count 
One  of  the  complaint  with  negligence  and  in  Count  Two  charging 
him  with  wilful  and  wanton  misconduct.  The  defendant  answered 
denying  the  charges  of  negligence  and  wilful  and  wanton  misconduct 
and  filed  a  counterclaim  in  which  he  charged  in  Count  One  that  the 
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collision  was  the  direct  and  proximate  result  of  the  negligence 
of  the  plaintiff  and  in  Count  Two  charged  the  counter-defendant 
If    with  wilful  and  wanton  misconduct.   After  the  issues  had  been 
made  up,  there  was  a  Jury  trial  resulting  in  a  verdict  finding 
the  defendant,  Lamb,  not  guilty  a3  charged  in  the  original  com- 
plaint, and  upon  the  issues  made  by  the  counterclaim  and  answer 
thereto,  the  Jury  returned  a  verdict  in  favor  of  the  counter 
claimant  and  assessed  his  damages  at  $8500.00.   Thereafter, 
Goodwin's  motion  for  a  new  trial  was  overruled,  and  appropriate 
Judgments  were  rendered  on  the  verdict.  To  reverse  those  Judg- 
ments Goodwin  appeals . 

Count  One  of  the  original  complaint  charged  appellee 
with  general  negligence  In  the  management  and  operation  of  his 
automobile  upon  the  occasion  in  question  and  specifically  charges 
that  he  failed  to  keep  his  automobile  under  control  and  that  he 
drove  across  the  center  black  line  in  front  of  appellant's  auto- 
mobile at  a  speed  of  fifty  miles  per  hour.  The  second  ount  of 
the  original  complaint  charged  that  appellee,  with  conscious 
Indifference  to  consequences,  wilfully  and  wantonly  drove  his 
oar  without  warning  signal  over  fifty  miles  per  hour  from  the 
south  lane  of  the  highway  into  the  north  lane  and  into  the  auto- 
mobile In  which  appellant  was  riding.  Count  One  of  the  counter- 
claim charged  appellant  with  driving  his  car  at  an  unreasonable 
rate  of  speed  across  the  black  line  to  the  south  side  of  the 
pavement  and  failing  to  keep  a  look-out  and  falling  to  keep  his 
automobile  under  proper  control.   Count  Two  of  the  counterclaim 
charged  counter-defendant  with  driving  his  automobile  at  a  high 
and  dangerous  rate  of  speed  without  maintaining  any  look-out  and 
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that  he  wilfully  and  wantonly  drove  his   car  across   the 
oenter  black  line  Into    the   south   traffic  lane  and  dlreotly 
Into  thepath  of  counterclalraant 's   car.      The   answers   to   the 
original  complaint  and  to   the  counterclaim   denied  all 
charges   of  negligence  and  of  wilful  and  wanton   misconduct. 

The  evidence  discloses   that   the    accident  occurred 
about  11:15  o'clock  on  the   evening  of  July  9,    194  8;    that 
Mrs.   Welch  and  appellant  had  spent  the  evening  swimming 
in  the  canal  two  miles  north  of  Sheffield  and  left  there 
about  11:00  o'clock.     Appellant  was  driving  his  1941 
Chevrolet  automobile  in  a  westerly  direction  toward  Kewanee 
on  Route  34  which  is   a  paved  highway  eighteen  feet  in  width 
and  marked  with   the   usual  black  line  in  the  center.      Appellee 
was  alone  in  his  ^uick  car  and   was  proceeding  along  the   same 
highway  in  an  easterly  direction  and  when  the  parties 
reached  a  point  approximately   two  miles   east   of   Kewanee 
the  cars  collided.     After  the  collision  the  Buick  car  came 
to  rest   on  the  south  half  of  the   pavement   entirely  south 
of  the  black  center  line,   headed  in  a  northwesterly   direction 
with  it's  rear  wheels  on  the  dirt   shoulder  of  the  highway. 
The  Chevrolet  came  to  rest   on  the  north  side  of  the  pave- 
ment thirty  or  forty  feet  west  of  the  Buick  oar  with  it's 
rear  end   in  the   ditch  and  against  the  dirt  bank. 

The  record  shows   that  on  October  17,   1949 
appellant's   deposition  was   taken  and  at   that   time  he 
testified:      "The  last   thing  I  could  remember  was  coming 
out   of  Sheffield  that    night  and  turning  on  the   ,XI   and 
after  that  my  memory  was  obliterated.     I  couldn't  remember 
nothing  as  to  the   actual  collision."     Upon  the  trial   he 
testified:      "I  recall  when  I  first   regained  ray  memory 
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concerning  this  collision.      It  was  October  27,    1949.      I 
was  home  for  my  cousin's  wedding.      I  was  riding  home  from 
J  diet.      I  now  recall  that   I  kept  my  car  on  the  right  half 
of   the  road  as  I  approached   the  point   of   this  collision. 
All  at  once  my  memory  has  come  back  and  I  remember  all  the 
details   of  my   trip  from  Sheffield  to   the   scene  of  the 
collision.     Until   October  27,    1949  I  remembered  no  details 
from  Sheffield  a  distance   of  about  14  miles." 

Upon  th<°  trial  in  the  circuit   court   on  March  6, 
1950  appellant   testified  that   after  leaving  Sheffield  about 
seven  o'clock  of  the  evening  of  the  accident,  he,   accompanied 
by  Mrs.   Welch,   went   to  the  canal  two  miles   north  of  Sheffield 
and  they   spent   the   entire  evening  there  swimming,    leaving 
there  after  eleven  o'clock  that    evening.     He  further 
testified  that  as  they  proceeded  along  Route  34  previous 
to  the  collision  he  had  both  hands  on  the  steering  wheel,   knew 
what  he  was  doing  and  remembered  all  about   it;    that  Just 
before  the   accident  he  was  driving  about  45  miles   per  hour 
and  as  he  approached  the  Brady  car  he  dimmed  his  lights  and 
Brady  dimmed  his;    that    "Just   as  I  got   up  to  him  I  noticed 
another  car  directly  behind  him  but  a  little   over  so  you 
could  not  see  him  so  well  and  the  next  time  I  noticed  the 
car  he  was  directly  In  front  of  me  across   the   road.      I  put 
on  the  brakes  as  hard  as  I  could  and  threw  my  arm  up  in 
front  of  Mrs.   Yv'eloh  and  I  said:    'he  is  going  to  hit  us' 
or  like  that  and  that   is  the  last  I  knew  until  I  came   to 
In  St.    Francis  hospital  in  Kewanee.  "     Upon  cross  exam- 
ination this  witness   testified  th^t  he  was   positive  that 
he  was  not   over  the  center  black  line  when  he  was  hit  by  the 
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Bulokj    that  he  knew  what  he  was  doing  and  remembers  all 

about  it;    that   the  Lamb  car  was   directly  behind  the  Brady    car  when 

he  first   saw  it  and   that  he  was   travelling  on   the  north  side 

of   the  highway  and  the  Lamb  and  Brady  cars  were   on  the 

south   side;    that    he  could  not  see  both  their  lights  because 

the  Lamb  car  was  close  to  the  shoulder  and  Brady's  car  was 

close  to  the  center  but  not  over  the  black  line.     The 

witness   then  continued:      "Lamb's  car  was   a  few  feet  behind 

the  Brady  car.      I  would  say   5  feet  when  I   first  saw  him. 

He  was   putting   on  his  brakes,    at  least   it  appeared  so   to  me. 

My  claim  is  the  Lamb  car  was   drawing  up  behind  the   Brady 

car  at  a  terrible   speed  and  then  put  on  his   brakes   or  did 

something  that    threw  him  out   on  ray  side.      I  was   on  the 

north  side  of  the  highway.     The  Brady  car  was  not  going  too 

fast.      I  saw  the   Lamb  car  momentarily.      It   seemed  like 

within  five  or  ten  feet  of  the  Brady  car  the  Lamb  car  turned 

out  to  go  around  the  Brady  car.     There  was  no  one  else  on 

the  highway,    just   the  Brady  car  and  me   and   I  couldn't  see 

any   other  car  when   I  passed  the  Brady  car.      It  is  a  clear 

straight  road  except  to  6et  over  the  top  of  the  hlll.M 

Geraldine  Welch  testified  that   she  was  sitting  in 
the  front   seat   on  the   right  of    the   Chevrolet  car  being 
driven  by  Goodwin  on  the  night  of   the   accident;   that  she 
remembered  seeing   the  Brady  csr    "coming  toward  us  on  the  south 
side   of   the  pavement   Just  before   the  accident.     As  we  met 
this   other  car  which  was   going  eastward  it   seemed  like   there 
was   Just   two  sets  of  headlights  in  front   of  us   and  the   next 
thing  it  seemed  like  there  was  another  oar  swerving  right 
out  in  front  of  us  and  all  I  saw  was   a  big  light-colored 
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oar." 

Forest  Brady  testified  that  be  was  a  machinist 
residing  in  Muscatine,  Iowa;  that  upon  this  evening  he 
attended  a  movie  in  Kewanee  and  then  started  to  drive  to 
Neponset;  that  he  was  proceeding  on  Route  34  driving  in  an 
easterly  direction  in  his  own  traffic  lane  on  the  right 
side  of  the  pavement  and  observed  the  Chevrolet  car  some 
distance  in  front  of  him  approaching  him  from  the  east. 
As  abstracted  he  then  testified:   "There  was  another  car 
in  back  of  me.  I  saw  his  lights  In  the  rear  view  mirror. 
That  car  (the  Buick  being  driven  by  appellee)  oame  up 
fairly  fast.   The  car  approaching  me  from  the  opposite 
direction  (the  Chevrolet  being  driven  by  appellant)  went 
on  by  me  as  an  ordinary  oar  would  and  in  back  of  me  hit 
the  car  coming  in  back  of  me.   I  heard  the  squealing  and 
I  heard  the  crash.   The  crash  took  place  about  the  distance 

of  the  length  of  the  court  room  behind  me.  -  -  This  car 

coming  toward  me  and  going  toward  Kewanee  up  until  the  time 
I  met  it  and  while  it  was  in  my  view  was  on  the  right  side 
of  the  road.  It  did  not  come  over  the  black  line  at  all." 
On  cross  examination  this  witness  said:   "I  don't  know 
where  the  Goodwin  car  was  after  it  passed  me  and  did  not 
see  it  after  it  was  abreast  of  me.   I  heard  nothing  behind 
me  except  the  crash.  My  attention  to  the  rear  was  first 
attracted  by  the  lights  shining  in  ray  eyes  from  the  rear- 
view  mirror.  Two  lights  were  coming  directly  at  me  when 
I  first  noticed  them  and  they  looked  as  if  he  was  pulling 
out  into  the  left  lane  to  go  by  me  beoause  the  beams 
changed  gradually.   The  lights  mainly  pulled  out  of  the 
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vision  of  ray  reap- view  mirror  and   disappeared  so  I 
didn't  see  the  car  behind  me  at  all.   -  -  -  This  accident 
happened  approximately  the  distance   of   the  court  room 
behind  me.      I  was   not  involved  because  I  was   in  front    of 
the  accident.      It  happened  after  I  had  gone  by   the   other 
oar.      It  might   have  been  a  greater  distance.      It  was 
difficult  for  me   to  Judge  distance   in  my  rearvlew  mirror 
at  night.      I  did  not  see  the  Goodwin  oar  after  It  passed 
my   car.    .  I  do  not  know  where   this   impact   took  place  with 
reference  to  the  north  or  south  half  of   the  pavement   and 
do  not  know  the  parties   In  the   cars.      The   car  I  met   stayed 
on  the  north  half   of   the   pavement  until  I  met  it   and  I  do 
not  know  where  it  went   after  I  went  by.     All   I  saw  behind 
me  was   the   lights   of  the  car  behind  change  direction.      I 
saw  them  look  as  If   they  were  going  to  pass  me.     If  he  had 
come  out  on  the  north  side  of  the   road  I  would  have  lost 
the  vision  entirely.      My  main  concern  was   to  stay  in  my 
own  lane  and  I  was  paying  attention  to  that  primarily. M 

Appellee  denied  that  he  ever  crossed  the  black 
center  line  and  testified  that   on  the  evening  in  question 
he  had  drunk  two  glasses  of  beer  and  then  started  out  alone 
to  drive    to  Sheffield  and  was  proceeding  east  in  nis   south 
lane   of  traffic  along  Route  34  at  45  to  55  miles  per  hour; 
that  he   first   observed  appellant's  car  when  it  was  150  yards 
east   of  his    oar  and  first  paid  especial  attention  to  it 
when  appellant's  car  left  Its  lane   of   traffic  and  came   over 
the  center  black  marfc.     His  cross-examination  as  abstracted 
then  continues:      HI  let  off  the  gas  of  my  oar  and  went   on 
the  shoulder  a  little  bit  with  right  wheels   of  my  car.     V.'hen 
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they  continued  in  that  direction  on  ray  side  of  the  road 
I  pulled  ray  car  a  good  half  off  the  pavement  and  it 
looked  like  they  were  going  to  hit  the  entire  length  of  my 
oar  and  I  put  on  brakes,  my  oar  skidded  sideways.  Counter- 
clock-wise.  The  back  end  swung  to  the  south,  I  was  150 
yards  west  of  the  point  where  the  accident  happened  when  I 
first  noticed  the  oar  coming  from  the  opposite  direction. 
I  probably  travelled  80  feet  on  the  shoulder  before  I  put 
on  brakes.   Then  I  put  on  the  brakes  when  the  car  was  about 
two  oar  lengths  away.  I  don't  know  how  fast  I  was  going 
after  I  travelled  80  feet  on  the  shoulder.   I  know  it  was 
a  reasonable  and  proper  and  safe  speed.   I  didn't  look  at 
the  speedometer  but  would  say  I  was  going  30  miles  per  hour. 
I  put  on  the  brakes  when  I  was  Zt   car  lengths  away  and  the 
rear  of  ray  oar  swung  to  the  south.   I  put  on  the  brakes 
quick,  turned  the  wheel  hard  and  recall  that  my  car  skidded 
and  the  rear  end  went  to  the  south.   That  is  the  last  I 
remember.   I  say  it  was  150  yards  they  drove  on  the  wrong 
or  south  side  of  the  pavement  before  they  struck  ray  auto- 
mobile." 

We  have  set  forth  the  evidence  of  those  who 
testified  as  to  the  occurrence  with  considerable  detail 
Inasmuch  as  counsel  for  appellant  insists  that  the  verdict 
is  manifestly  against  the  weight  of  the  evidence.   It  is 
their  theory  that  appellee  attempted  to  pass  the  Brady  car 
and  turned  out  into  the  west  traffic  lane  and  drove  his  Buick 
oar  across  the  black  center  line  directly  into  the  path  of  the 
Goodwin  car.   It  Is  the  theory  of  oounsel  for  appellee  that  as 
soon  as  the  Goodwin  car  had  passed  the  Brady  car  it  crossed 
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the  black  center  line  and  proceeded  into  the  wrong  traffic 

lane  and  orashed  into  the  Lamb  oar.  Counsel  for  appellant 

insists  that  the  story  of  the  situation  immediately  prior 

to  the  collision  as  testified  to  by  appellee  is  unreasonable 

and  Incredulous.  Counsel  for  appellee  Insists  that  appellant's 

version  of  the  occurrence  Is  an  illogical  one.  Each  party 

insists  that  the  weight  of  the  evidence  supports  his  theory 

of  how  the  collision  occurred  and  that  he  was  right  and  the 

other  party  at  fault.   Counsel  for  appellant  state  that 

Mr.  Brady  testified  that  appellee  drove  his  Buick  car  directly 

in  front  of  appellant's  car  and  that  Brady  heard  the  crash  of 

the  collision  right  behind  him  when  the  two  cars  came  together 

on  the  north  side  of  the  center  line.  Brady's  testimony  was 

that  he  did  not  know  where  appellant's  car  was  after  it  passed 

him  and  did  not  know  where  the  impact  took  place  with  reference 

all 
to  the  north  and  south  half  of  the  pavement  and  that/he  saw 

through  his  rear  view  mirror  were  the  lights  of  the  Lamb  car 

change  direction.  We  refrain  from  any  further  comment  upon 

the  evidence  or  its  weight  inasmuch  as  the  Judgment  must  be 

\   reversed  because  of  an  erroneous  instruction. 

The  authorities  are  all  to  the  effect  that  when 

the  evidence  is  as  conflicting  as  the  record  here  discloses 

that  then  the  jury  must  be  correctly  instructed  and  any 

Instruction  which  directs  a  verdict  for  a  plaintiff  or  counter- 

-"  claimant  must  contain  all  the  elements  necessary  for  a  recovery, 

At  the  request  of  appellee,  the  court  gave  to  the  Jury  this 

instruction:   "The  Court  instructs  the  jury  that  the  defendant, 

Robert  Lamb,  has  filed  a  counterclaim  in  this  case.  If  you 

find  from  a  preponderance  of  the  evidence  that  the  defendant, 
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Robert  Lamb,  was  not  negligent  in  operating  the  motor  vehicle 
in  which  he  was  driving  at  the  time  and  place  in  question,  and 
further  find  from  a  preponderance  of  the  evidence  that  the 
plaintiff,  Edward  Goodwin,  was  negligent  in  operating  his  motor 
vehicle  at  the  time  and  place  in  oueBtion,  and  that  the  negligence 
of  said  Edward  Goodwin  was  the  proximate  and  direct  cause  of  the 
accident,  then  you  may  find  in  favor  of  the  defendant,  Robert 
Lamb,  on  his  counterclaim  and  against  the  plaintiff,  Edward 
Goodwin,  and  fix  the  defendant  Lamb's  damages  at  such  amount 
as  you  find  has  been  shown  by  the  preponderance  of  the  evidence, 
in  this  case.  ■ 

The  charges  of  negligence  contained  in  count  one  of 
the  original  complaint  and  the  charges  of  negligence  contained 
In  count  one  of  the  counterclaim  and  the  charges  at   wilful  and 
wanton  misconduct  as  charged  in  count  two  of  the  complaint  and 
the  charges  of  wilful  and  wanton  misconduct  contained  in  count 
two  of  the  counterclaim  were  submitted  to  the  Jury  and  the  jury 
returned  a  general  verdict  finding  the  issues  on  the  counter- 
claim in  favor  of  defendant,  Robert  Lamb,  and  against  the  plain- 
tiff, Edward  Goodwin,  and  assessing  Robert  Lamb's  damages  at 
18500.00.   The  rule  is  that  where  the  declaration  consists 
of  several  counts,  one  or  more  of  whloh  state  a  cause  of  action 
the  gist  of  which  is  malice,  with  another  based  on  negligence 
only,  and  the  verdict  is  general,  without  specifying  the  count 
on  which  it  is  based,  the  presumption  is  that  the  verdict  is 
based  on  a  cause  of  action  of  which  malice  is  the  gist.   (Greene  v. 
Noonan,  372  111.  286).   This  Instruction  directed  a  verdict  for 
defendant  on  his  counterclaim.   It  does  not  mention  the  issue 
[/  of  wilful  and  wanton  misconduct.   It  does  not  confine  the  jury 
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even  to  the  negligence  charged  but  tells  the  Jury  that  if  they 
find  that  Goodwin  was  negligent  in  operating  his  motor  vehicle 
at  the  time  and  place  In  question  and  that  such  negligence  was 
the  proximate  and  direct  cause  of  the  accident  and  that  Lamb 
was  not  negligent  in  the  operation  of  his  motor  vehicle  that 
then  the  Jury  might  find  in  favor  of  Lamb  and  fix  Lamb's 
damages  at  such  amount  as  shown  by  the  preponderance  of  the 
evidence.  As  said  In  Molloy  v.  Chicago  Rapid  Transit  Co.,  335  111. 
164  at  page  171,  this  instruction  does  not  limit  the  right  of 
recovery  to  the  negligence  charged  in  the  complaint,  and  it 
directs  a  verdict  and  it  was  reversible  error  to  give  it. 
(Rasmussen  v.  Wiley,  312  111.  £pp.  404).  It  refers  the  whole 
case  to  the  Jury  without  limitation  and  is  also  subject  to  the 
criticism  made  against  it  by  appellant  in  that  it  does  not  require 
the  assessment  of  damages  to  be  based  on  the  evidence  as  to 
damages  for  which  the  law  allows  a  recovery  but  authorizes  the 
Jury  to  give  such  damages  as  in  the  opinion  of  the  Jury  were 
shown  by  a  preponderance  of  the  evidence.   (111.  Central  Railroad 
Co.  v.  Johnson,  221  111.  42,49).   In  view  of  the  record  in  this 

-r 

case  -  pleadings,  evidence  and  verdict  -  it  was  reversible  error 
to  give  this  Instruction. 

The  court  also  gave  to  the  Jury  the  following  instruc- 
tions:  "The  complaint  alleges  that  plaintiff  Goodwin  was 
injured  and  sustained  damages  and  that  the  defendant  Lamb  was 
guilty  of  the  following:  That  the  defendant  Lamb  negligently 
and  carelessly  drove  and  managed  his  automobile,  that  he  care- 
lessly and  negligently  failed  and  omitted  to  keep  his  said 
automobile  under  ordinary  and  proper  control,  that  he  negligently 
and  carelessly  drove  his  automobile  across  the  center  black  line 
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into  and  upon  the  automobile  of  plaintiff  Goodwin.  That  the 
defendant  Lorab  wilfully  and  wantonly  drove  his  said  automobile 
from  the  south  lane  of  aald  pevement  into  the  north  lane  of 
said  pavement  while  the  plaintiff  Goodwin's  Chevrolet  automobile 
was  in  full  and  plain  view  of  the  defendant  Lemb,  and  the 
defendant  Lamb  wilfully  and  wantonly  ran  hl3  said  automobile 
upon  and  against  and  struck  the  One vrolet  automobile  which 
plaintiff  Goodwin  was  driving.   That  the  defendant  Lamb  drove 
his  automobile  in  a  wilful  and  wanton  manner  without  sounding 
a  signal  or  giving  a  warning,  and  at  a  speed  in  excess  of  50 
miles  per  hour.   That  defendant  Lamb  in  his  answer  denies  all 
the  foregoing  acts  of  negligence  and  wilful  and  wanton  mis- 
conduct and  further  Lamb  alleges  In  his  counterclaim  th?  t  he 
was  injured  and  sustained  damages  and  that  the  plaintiff  Goodwin 
was  guilty  of  the  following:   that  he  drove  his  err  ?t  a  high, 
exoessive  and  dangerous  rate  of  speed,  that  Goodwin  carelessly 
and  negligently  failed  to  keep  his  automobile  under  proper 
control,  that  he  negligently  drove  his  automobile  across  the 
center  black  line  and  into  and  upon  the  automobile  of  the  defend- 
ant Lrrab,  that  plaintiff  Goodwin  negligently  and  carelessly 
failed  to  keep  a  lookout  either  ahead  or  laterally,  thr<t  plaintiff 
Goodwin  failed  to  pass  the  defendant  Lamb  to  his  right  and  yield 
one-half  of  the  main  traveled  portion  of  the  road,  that  Goodwin 
negligently  drove  the  said  Chevrolet  to  the  left  of  the  center 
line.  That  the  plaintiff  Goodwin  without  regard  for  the  life 
of  the  defendant  and  with  a  conscious  indifference  to  surround- 
ing circumstances  drove  his  said  Chevrolet  at  s  high  and  danger- 
ous rate  of  speed,  and  without  slackening  his  speed  and  without 
maintaining  any  lookout,  wilfully  and  wantonly  drove  hte  said 
Chevrolet  across  the  center  line  of  the  road  and  into  the  path 
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of  defendant  Lamb's  automobile.   The  plaintiff  Goodwin  In 
his  answer  to  the  counterclaim  of  the  defendant  Lamb  denies 
all  the  acts  of  negligence  and  wilful  and  wanton  misconduct 
charged  against  him  in  the  counterclaim  of  Lamb.   These  are 
the  issues  which  you  are  to  determine  from  the  evidence  under 
Instruction  of  the  Court." 

The  objection  to  this  instruction  is  that  it  omitted 
to  state  that  among  the  issues  was  whether  the  parties  or  either 
of  them  failed  to  exercise  due  care  proximately  contributing 
to  their  respective  injuries,  whether  either  of  the  parties 
violated  the  statute  as  alleged  and  whether  damages  were  sus- 
tained as  claimed  by  each  party  as  set  forth  in  their  pleadings. 
There  is  some  merit  in  this  contention,  but  plaintiff's  instruc- 
tions 3,4,6,7  and  8  covered  everything  which  counsel  insists 
was  omitted  from  this  instruction.   The  instruction  is  not  c'-.'e- 
fully  drawn,  but  we  do  not  believe  it  was  reversible  error  to 
give  it. 

It  is  also  said  the  court  erred  in  giving  the  follow- 
ing instruction  to  the  Jury:   "A  fact  may  be  proved  either  by 
circumstantial  evidence  or  direct  evidence,  or  both.  Circum- 
stantial evidence  is  such  evidence  as  tends  to  prove  a  fact  in- 
directly and  gives  rise  to  a  reasonable  inference  in  the  minds 
of  the  jury  of  the  existence  of  the  fact  sought  to  be  proved. 
Direct  evidence  is  such  evidence  as  tends  to  prove  a  fact  directly, 
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The  Court  instructs  the  Jury,  as  a  matter  of  lav  that  circum- 
stantial evidence  is  Just  as  legal  and  just  as  effective  as 
any  other  evidence,  provided  the  circumstances  are  of  such  a 
character  and  force  to  satisfy  the  minds  of  the  Jury  by  a  pre- 
ponderance of  the  evidence,  of  the  truth  of  the  charge  or 
matter  under  consideration  and  concerning  which  such  circum- 
stantial evidence  is  given  in  proof." 

In  criticizing  these  instructions,  counsel  state 
that  they  tended  to  confuse  the  Jury  and  erroneously  gave  the 
jury  the  impression  that  the  court  considered  the  inference  to 
be  drawn  from  the  location  on  the  highway  of  glass  and  oil 
testified  to  by  Pletkovich,  Sundberg  and  Palmer  was  just  as 
legal  and  effective  as  the  testimony  of  the  occurrence 
witnesses.   In  our  opinion  these  instructions  state  the  law 
and  the  trial  court  would  have  erred  if  it  had  refused  them. 

Instruction  No.  19  is  as  follows:   "The  Court  instructs 
the  Jury  that  if  you  believe  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff,  Edward  Goodwin,  has  failed  to  prove 
that  the  defendant,  Robert  Lamb,  was  guilty  of  wilful  and  wanton 
conduct  as  defined  in  these  instructions  then  before  plaintiff 
can  recover  he  must  prove  the  following  propositions:   (1)  That 
he  was  exercising  ordinary  care  and  caution  for  his  own  safety 
at  and  Just  prior  to  the  accident  in  question.   (2)  That  the 
defendant,  Lamb,  was  guilty  of  negligence  as  charged  in  the 
complaint.   (3)  That  such  negligence  of  the  Defendant,  Lamb, 
If  any,  was  the  proximate,  direct  cause  of  the  injury  of  the 
plaintiff.  And  if  you  find  from  the  evidence  that  the  plaintiff, 
Edward  Goodwin,  has  failed  to  prove  by  a  preponderance  of  the 
evidence  these  three  propositions  as  stated,  or  that  he  has 
failed  to  prove  any  one  of  them,  then  he  cannot  recover  against 
the  defendant,  Lamb,  and  you  should  find  the  defendant,  Lamb, 
not  guilty . ■ 
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Counsel  insist  th*t  the  giving  of  a  similar 
instruction  was  held  to  be  reversible  error  in  Schmidt  v. 
Anderson,  301  111.  App.  28.  Tne  instruction  in  that  case  is 
not  the  same  as  the  instruction  complained  of  here,  and  this 
instruction  is  not  subject  to  the  criticism  levelled  against 
the  instruction  in  Schmidt  v.  Anderson,  supra.   The  substance 
of  this  instruction  has  been  approved  in  Stivers  v.  Black  and 
Company,  315  111.  App.  38,  44. 

Instruction  No.  21  is  as  follows:   "The  plaintiff 
Goodwin  is  required  to  prove  all  the  elements  of  his  case  by 
the  greater  weight  of  the  evidence,  and  if  he  has  not  so  proved 
those  elements,  or  if  the  evidence  is  evenly  balanoed  so  that 
you  are  unable  to  say  on  which  side  is  the  greater  weight  of  the 
evidence,  or  if  the  greater  weight  of  the  evidence  is  in  favor 
of  the  defendant  Lamb,  then  in  any  such  event  the  plaintiff 
Goodwin  cannot  recover  from  the  defendant  Lamb. " 

The  instruction  is  a  copy  of  instruction  No.  39  appear- 
ing in  "Standardized  Jury  Instructions,"  a  brochure  prepared  by 
the  Chioago  Bar  Association.   Numerous  cases  are  cited  therein 
supporting  it.   This  instruction,  when  considered  with  defendant's 
Instruction  No.  14,  which  enumerates  the  elements  of  plaintiff's 
case,  is  not  subject  to  oriticisms  directed  against  it,  nor  do  we 
find  any  reversible  error  in  connection  with  the  other  instructions 
complained  of. 

It  is  also  insisted  that  the  testimony  of  Gust  Sundberg, 
John  PletkoviXch  and  Roy  Palmer  describing  the  condition  of  the 
highway  the  morning  following  the  accident  was  erroneously  admitted 
on  the  ground  that  it  was  all  too  remote.   These  three  witnesses 
testified  that  they  vent  to  the  scene  of  th?  accident  between 
eight  and  nine  o'clock  the  morning  following  the  collision.   They 
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testified  that  they  there  observed  an  oil  mark  and  some  broken 
glass  and  debris  about  five  feet  south  of  the  black  line  on 
the  south  side  of  the  pavement.   Chief  of  polioe  Clyde  Rorah 
had  testified  on  behalf  of  appellant  to  the  effect  that  he  had 
arrived  at  the  scene  of  the  accident  shortly  after  it  happened 
and  before  the  oars  had  been  moved  and  before  appellant  had 
been  removed  from  hie  car.  He  said  he  saw  broken  glass  and 
debris  on  the  pavement  "a  little  east  of  the  BUick  on  the  south 
side  of  the  black  line  and  there  vas  glass  and  debris  all  over 
there  on  the  pavement  and  the  shoulders."  Palmer  accompanied 
Chief  Rorah  to  the  scene  of  the  accident  the  next  morning  and 
the  Chief  pointed  out  where  the  collision  took  place.  Loren 
Bates  and  others  had  also  been  there  shortly  after  the  collision 
occurred  and  they  testified  that  they  observed  some  dust,  oil 
and  bits  of  glass  in  front  of  appellee's  oar  and  about  a  foot 
from  the  black  line.   The  testimony  of  Pletkovioh,  Sundberg  and 
Palmer  was  apparently  about  the  same  oil  mark,  glass  and  debris 
referred  to  in  the  testimony  of  Rorah  and  Bates.   The  several 
photographs  of  the  highway,  cars  and  the  scene  of  the  accident 
were  also  in  evidence  and  were  taken  the  morning  following  the 
accident  and  disclosed  the  same  condition  described  by  these 
witnesses.   In  our  opinion  this  evidence  was  competent  and  the 
trial  court  did  not  err  in  overruling  the  objection  Interposed 
to  the  testimony  of  these  witnesses. 

In  viev;  of  our  conclusion  that  the  giving  of  the  first 
instruction  herein  referred  to  requires  the  submission  of  the 
issues  in  this  case  to  another  jury,  it  is  unnecessary  for  us 
to  determine  whether  the  verdict  is  manifestly  against  the 
weight  of  the  evidence  or  whether  the  Judgment  is  excessive. 

For  the  error  indicated,  the  Judgment  of  the  Circuit 

Court  of  Henry  County  is  reversed  and  this  cause  is  remanded  for 

another  trial. 

Reversed  and  remanded. 
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MARTIN  SCHNEIDER, 


v. 


CARRIE  DANIELLE, 


Appellee, 


Appellant. 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


3  44 
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MR,  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  judgment  for  possession 
entered  in. favor  of  plaintiff  in  a  forcible  detainer 
proceeding.   No  brief  or  appearance  was  filed, by  plaintiff 
in  this  court.   The  premises  in  controversy  are  located 
at  923^  South  Stato  Street  in  the  City  of  Chicago,  Cook 
County,  Illinois. 

The  evidence  shows  that  the  defendant  occupied 
the  apartment  for  about  thirteen  years  and  that  the  premises 
were  purchased  by  the  plaintiff  about  three  years  before 
this  suit  was  instituted.   October  13,  1950  plaintiff  served 
a  notice  upon  the  defendant  stating  that  she  had  committed 
a  nuisance  on  the  premises  as  follows:   "(l)  broken  windows 
on  premises;  (2)  broken  plaster  throughout  the  apartment; 
(3)  burned  rubbish  in  the  rear  of  the  premises,  contrary 
to  the  ordinances  of  the  City  of  Chicago  and  the  Regulations 
of  the  Board  of  Health."   Afterwards,  on  November  13, 
plaintiff  served  another  notice  upon  defendant  asserting 
that  defendant  failed  to  cease  and  desist  from  committing 
the  acts  stated  in  the  first  notice. 

Plaintiff's  evidence  tends  to  prove  that  defendant 
burned  rubbish  about  the  size  of  a  "shopping  bag"  about  four 
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or  five  times.  Defendant  denied  ever  burning  of  garbage 
about  the  premises.   The  court  found  that  defendant  did 
burn  rubbish  as  stated  in  point  3  of  the  notice,  and.  that 
defendant  refused  to  admit  plaintiff  to  the  premises. 

.  t  The  Housing  and  Rent  Act  of  19^7  as  amended,  section 

825.6,  provides  in  substance  that  every  notioe  to  a  tenant 
to  surrender  possession  of  housing  accomodations  shall  state 
the  grounds  on  which  the  landlord  relies  for  eviction  of  the 
tenant.   Since  no  reference  was  made  in  the  notices  of 
defendant's  refusal  of  plaintiff's  access  to  the  premises, 
the  trial  court  "as  not  warranted  in  resting  its  decision 
on   that  ground.   With  respect  to  the  burning  of  garbage 
about  the  premises,  plaintiff's  testimony  fails  to  show 
when  the  acts  took  place,  nor  does  it  appear  that  the 
alleged  nuisance  continued  after  written  notice  to  the 
defendant.   The  burden  of  establishing  this  fact  rested 
upon  the  plaintiff.   In  the  absence  of  such  proof  we  are 
i impelled  to  reverse  the  judgment. 

For  the  reasons  given,  the  judgment  is  reversed 
and  the  cause  is  remanded  with  directions  to  enter  judgment 
in  favor  of  the  defendant  and  against  the  plaintiff. 


REVERSED  AND  REMANDED 

WITH  DIRECTIONS. 


KILEY,  P.  J.,  AND  FEINBERG-,  J.,  CONCUR. 


VINCENT  O'BRIEN,         '      ) 
Appellee,     ) 

)    APPEAL  FROM  SUPERIOR 
v.  ) 

)      COURT,  COOK  COUNTY. 
WILLIAM  R.  BROWN,  ) 

Appellant.    . ) 

MR.  JUSTICE  ROBSOII  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  is  an  appeal  from  an  order  of  the  Superior 
Court  allowing  additional  attorney's  fees  for  services 
rendered  in  connection  with  a  previous  appeal  to  the 
Illinois  Supreme  Court  and  petition  for  certiorari  to 
the  United  States  Supreme  Court. 

The  litigation  between  the  parties  which  began 
in  19^-6,  has  been  bitter  and  protracted.   Their  names 
appear  in  the  files  of  the  Municipal  Court,  the  Superior 
Court,  the  Appellate  Court,  the  Illinois  Supreme  Court, 
and  the  United  States  Supreme  Court.   Their  problems  are 
again  presented  to  this  court. 

In  his  original  action,  plaintiff  (appellee), 
based  on  a  verdict  of  a  jury,  recovered  a  judgment  of 
$&, ^60.00  covering  triple  damages  for  excess  rent  paid 
defendant  (appellant)  and  $500.00  for  his  reasonable 
attorney's  fees  under  Section  205(e)  of  the  Emergency 
Price  Control  Act  of  19^2  as  amended.   The  order  of  the 
trial  court,  based  on  the  verdict  of  the  jury,  denied 
defendant's  counterclaim  and  further  provided  that 
jurisdiction  was  reserved  for  the  purpose  of  assessing 
additional  attorney's  fees  for  future  plaintiff's  services 


~2~  V 

in  the  event  of  an  appeal  by  defendant.   Defendant  appealed 
to  the  Supreme  Court  which  affirmed  the  Judgment  on  the 
complaint  and  reversed  the  dismissal  of  the  counterclaim 
and  remanded  the  cause  for  further  proceedings,  O'Brien 
v.  Brown,  ^403  111.  183.   Defendant  filed  a  petition  for 
certiorari  to  the  United  States  Supreme  Court  which  was 
\  denied.   Thereafter,  plaintiff  filed  his  petition  for 
the  allowance  of  attorney's  fees  for  services  in  connec- 
tion with  the  appeal  and  petition  for  writ  of  certiorari. 
Defendant  filed  his  answer  denying  that  the  trial  court 
had  jurisdiction  to  enter  the  judgment  for  such  additional 
fees  and  denying  that  plaintiff  was  entitled  to  any  fees. 
The  trial  court  denied  a  motion  to  strike  the  petition 
and  after  hearing  found  that  plaintiff  was  entitled  to 
the  sum  of  $5*750.00  for  additional  attorney's  fees  and 
entered  a  judgment  for  said,  sum.   Defendant  made  a  motion 
in  the  Illinois  Supreme  Court  for  leave  to  file  a  peti- 
tion for  writ  of  mandamus  directing  the  trial  judge  to 
expunge  the  Judgment.   This  motion  was  denied. 

Defendant  assigns  numerous  points  in  Vhich  the 
trial  court  erred,  and  which  he  contends  are  grounds 
for  reversal.   For  the  purpose  of  this  decision  only  two 
points  need  be  considered. 

A.  Did  the  trial  court  have  jurisdiction  to 
enter  the  judgment  for  additional  attorney's  fees? 

B,  If  the  trial  court  had  such  jurisdiction, 
was  the  allowance  of  the  sum  of  $5> 750.00  excessive? 


-> 

As  to  the  first  point,  this  is  an  action  under 

Section  205(e)  of  the  Emergency  Price  Control  Act  as 

amended,   5°  U.S.C.A.  App.,  Sec.  925(e),  the  pertinent 

part  of  which  for  our  purposes  provides  as  follows: 

ti*  *  •#  in  any  action  under  this  subsection,  the 
seller  shall  be  liable  for  reasonable  attorney's  fees  and 
costs  as  determined  by  the  court,  plus  whichever  of  the 
following  sums  is  greater:   (1)   Such  amount  not  more 
than  three  times  the  amount  of  the  overcharge,  or  the 
overcharges,  upon  which  the  action  is  based  as  the  court 
in  its  discretion  may  determine,  or  (2)  an  amount  not  less 
than  §25  nor  more  than  $5°?  as  the  court  in  its  discretion 
may  determine:   Provided,  however,  That  such  amount  shall 
be  the  amount  of  the  overcharge  or  overcharges  if  the' 
defendant  proves  that  the  violation  of  the  regulation, 
order,  or  price  schedule  in  question  was  neither  willful 
nor  the  result  of  failure  to  take  practicable  precautions 
against  the  occurrence  of  the  violation.   For  the  purposes 
of  this  section  the  payment  or  receipt  of  rent  for  defense 
area  housing  accommodations  shall  be  deemed  the  buying  or 
selling  of  a  commodity,  as  the  case  may  be;  *  *  *" 

Does  this  provision  grant  the  lower  court  the 
power  to  tax  additional  attorney's  fees  for  services 
rendered  in  connection  with  an  appeal  by  the  seller 
(landlord)?   The  case  of  Maddrix  v,  Dize,  153  F,  2d.  27^, 
cited  by  plaintiff  we  believe  clearly  answers  this  ques- 
tion.  The  case  arose  under  the  Fair  Labor  Standards  Act 
which  contains  this  provision  (29  U.S.C.A,  216(b): 

"(b)  Any  employer  who  violates  *  *  *  shall  be 
liable  to  the  employee  or  employees  affected  in  the  amount 
of  their  unpaid  minimum  wages,  or  their  unpaid  overtime 
compensation,  as  the  case  may  be,  and  in  an  additional 
equal  amount  as  liquidated  damages.  *  4;~  *   The  Court  in 
such  action  shall,  in  addition  £0  any  judgment  awarded 
to  the  plaintiff,  or  plaintiffs,  allow  a  reasonable 
attorney's  fees  to  be  paid  by  the  defendant,  and  costs 
of  the  action, " 

It  will  be  noted  that  the  provision  with  reference 

to  attorney's  fees  is  similar  to  that  set  forth  in  the 


y 


Price  Control  Act.   The  plaintiff  recovered  a  judgment 

and  defendant  appealed.   The  Judgment  of  the  lower  court 

was  affirmed  by  the  Supreme  Court  of  the  United  States. 

Thereafter  plaintiff  applied  to  the  trial  court  for  an 

allowance  of  attorney's  fees  for  services  rendered  on 

the  appeal.   The  trial  court  dismissed  the  application 

and  the  Circuit  Court  of  Appeals  reversed  the  trial 

court.   The  court  said  on  page  275  with  reference  to 

the  payment  of  attorney's  fees: 

"Obviously  Congress  intended  that  the  wronged 
employee  should  receive  his  full  wages  plus  the  penalty 
without  incurring  any  expense  for  legal  fees  or  costs. 
There  is  nothing  in  the  Act  that  limits  the  compensation 
to  the  services  rendered  by  the  attorney  in  the  District 
Court;  nor  would  one  expect  to  find  a  limitation  in  the 
statute  that  would  free  a  defaulting  employer  from  lia- 
bility for  any  part  of  the  services  rendered  by  the 
attorney  in  order  to  secure  his  client's  rights." 

The  court  further  stated  as  to  the  right  of  the 

trial  court  to  assess  the  additional  fees  for  services 

in  appellate  tribunals: 

"The  Fair  Labor  Standards  Act  directs  that  the 
District  Court  shall  allow  the  fee  in  addition  to  the 
judgment;  and  while  the  allowance  of  an  additional  fee 
for  appellate  work  may  not  be  beyond  the  authority  of 
the  appellate  court,  the  Act  does  not  forbid  the  District 
Court  to  award  such  additional  compensation  in  case  the 
appellate  courts  have  not  been  asked  and  have  not  under- 
taken to  do  so.   Indeed  the  ordinary  and  effective  pro- 
cedure in  the  allowance  of  attorney's  fees  in  litigation 
which  proceeds  through  several  courts  is  to  place  the 
responsibility  on  the  trial  court  where  the  work  begins 
and  ends  and  the  value  of  the  entire  service  can  be  best 
estimated  after  it  has  been  completed." 

The  court  stated  on  page  276  as  to  whether  or 

not  the  allowance  of  fees  would  enlarge  the  mandate  of 

the  reviewing  court: 
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"The  provisions  of  the  mandate  of  the  Supreme 
Court  do  not  interdict  the  allowance  of  an  additional  fee 
by  the  District  Court;   the  mandate  merely  provides  that 
the  District  Court  shall  conduct  such  proceedings  as  may 
be  required  to  give  effect  to  the  judgment.   The  allow- 
ance of  an  additional  fee  does  not  disturb  or  enlarge  the 
judgment  to  which  the  Supreme  Court  has  given  its  sanction. 
The  matter  of  an  additional  fee  was  not  considered  by  that 
court  and  consequently  the  present  application  does  not  fall 
within  the  rule  that  on  a  mandate  of  affirmance  from  the 
Supreme  Court  the  District  Court  has  no  power  to  rescind 
or  modify  what  has  been  established  but  can  only  record  the 
mandate  and  proceed  with  the  execution  of  the  decree  that 
has  been  affirmed." 

The  provisions  of  the  Fair  Labor  Standards  Act 
being  substantially  the  same  as  the  Emergency  Price  Control 
Act,  maizes  this  decision  of  the  Circuit  Court  of  Appeals 
stand  out  as  a  very  strong  pronouncement  of  the  law  in- 
volved in  the  case  now  before  this  court. 

Our  opinion  is  further  supported  by  the  provi- 
sion in  the  original  judgment  order  expressly  reserving 
jurisdiction  In  the  trial  court  to  allow  attorney's  fees 
for  future  services  in  the  event  of  an  appeal  from  the 
order.   In  the  case  of  Q-lanz.  y.  Wisniewekit  301  111.  App. 
520,  the  court  sold  on   page  522: 

"VJhen  plaintiff  prosecuted  the  appeal  he  knew 
that  it  would  be  necessai->y  for  the  receiver  to  hire  an 
attorney  for  the  purpose  of  sustaining  the  order  appealed 
from.   The  decisions  of  our  courts  of  revievr  point  out 
that  solicitors1  fees  for  services  rendered  in  such  courts 
of  review  cannot  be  considered,  there  because  of  lack  of 
original  jurisdiction.   Such  decisions  suggest  that 
applications  for  fees  for  services  rendered  in  the 
appellate  tribunals  be  filed  and  considered  in  the  trial 
courts.   The  chancellor  could  not  allow  fees  for  services 
rendered  on  the  appeal  until  the  appeal  was  prosecuted. 
He  could  not  anticipate  that  plaintiff  would  appeal.   ¥e 
are  of  the  opinion  that  the  chancellor  retained  jurisdic- 
tion to  award  reasonable  fees  for  services  rendered  in  the 
Appellate  and  Supreme  Courts. " 
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After  careful  consideration  of  the  language  of  the 
Emergency  Price  Control  Act  and  the  cases  above  cited,  we  are 
of  the  opinion  that  the  trial  court  had  jurisdiction  to  enter 
a  judgment  for  additional  attorney's  fees. 

We  must  nox»/  decide  whether  the  allowance  of  the  sum 
of  $5>75°»00  f°r  such  additional  attorney's  fees  is  excessive. 
The  excess  rent  paid  was  $1,320.   Plaintiff  was  allowed  in 
the  original  proceedings  triple  damages  or  $3,960.00  and 
$50°»00  attorney's  fees.   With  the  additional  allowance, 
the  total  attorney's  fees  would  be  §6,250.00  for  collecting 
$3>9oO.OO,   The  Emergency  Price  Control  Act  provides  for 
"reasonable  attorney's  fees."  An  examination  of  the  record 
reveals  that  defendant,  a  lawyer,  resorted  to  every  legal 
technicality  at  his  command.   This  necessitated,  the  expendi- 
ture of  a  far  greater  amount  of  time  on  the  part  of  counsel 
for  the  plaintiff  than  would  be  necessary  or  usual  in  the 
ordinary  case,  and  the  statute  clearly  contemplates  that 
defendant  should  pay  the  cost  of  such  services. 

A  fair  yardstick  for  attorney's  fees  is  "What 
would  a  litigant  be  reasonably  required  to  pay  for  services 

Le» 

An  ad'ditional  fee  of  $5,750,00  is  excessive. 

We  are  of  the  opinion  after  considering  all  the 
factors  involved  in  this  litigation  that  the  additional  sum 
of  $2,500,00  is  the  maximum  that  can  be  allowed  for  the 
collection  of  $3,960,00, 

The  juo.gment  heretofore  entered  by  the  Superior 
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Court  in  the  sum  of  $5,750.00  as  and  for  additional 
attorney's  fees  in  this  case  will  be  reduced  to  §2,500.00. 
In  all  other  respects  the  order  of  the  trial  court  will 
be  affirmed. 

Order  affirmed. 

Schwartz,  J,,  concurs, 
Tuohy,  P.  J.,  took  no  part. 


a 
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HARRY  WIZA,  ) 


Appellant , 


)        COOK  COUNTY. 


DOROTHY  OSUCK  et  al., 

Appellees.    ) 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 

OF  THE  COURT.  Jj  q.q.    ,;_  ft.. 

Plaintiff,  Harry  Wiza,  appeals  from  an  order  of  the 
Superior  Court  of  Cook  County  sustaining  motions  ^f  defend- 
ants Dorothy  Osuch,  Walter  Osuch,  Michael  Beckman,  Stanley 
Beckman,  Mary  Kopinski,  Louis  Kopinski,  and  Louis  Kopinski, 
Jr.,  to  strike  plaintiff's  second  amended  complaint  and 
dismissing  said  defendants  from  the  suit.  The  remaining 
defendant.  Catholic  Bishop  of  Chicago,  doing  business  as 
Resurrection  Cemetery,  filed  an  answer  and  is  not  a  party 
to  this  appeal. 

Plaintiff  alleged  that  he  was  the  lawfully  adopted 
son  of  Alice  and  Stanley  Wiza;  that  the  said  Alice  Wiza 
died  in  April  of  1936,  leaving  her  surviving  her  husband, 
the  plaintiff,  and  defendant  Dorothy  Osuch,  the  natural 
daughter  of  Alice;  that  prior  to  her  demise  Alice  Wiza  had 
frequentlv  expressed  a  desire  that  upon  her  death  her  re- 
mains be  interred  in  a  certain  lot  No.  52  in  Resurrection 
Cemetery  in  Cook  County,  Illinois;  that  title  to  the  lot 
in  question  was  acquired  by  Alice  Wiza's  mother,  Teodora 
Olender,  from  the  Catholic  Bishop  of  Chicago  by  a  deed  which 
granted  "an  easement  in  and.  the  right  of  burial  in  said  lot 
of  the  remains  of  Theodora  Beckman,  also  known  as  Teodora 
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Beekman  Olender,  and  her  heirs";  that  Stanley  Wiza,  husband 
of  Alice,  died  October  13,  19^7,  leaving  him  surviving 
plaintiff  and  defendant  Dorothy  Osuch,  and  that  prior  to 
his  death  he  expressed  a  desire  that  he  be  buried  "beside 
the  remains  of  his  deceased  wife";  that  following  the  demise 
of  Stanley  Wiza,  the  defendant  Dorothy  Osuch  and  the  defend- 
ants V/alter  Osuch,  her  husband,  Michael  Beckman,  Stanley 
Beckman,  Mary  Kopinski,  Louis  Kopinski  and  Louis  P'opinski, 
Jr.,  went  to  the  superintendent  of  the  cemetery  announcing 
that  they  were  the  only  heirs  of  Teodora  Beckman,  and  that 
they  desired  to  disinter  the  remains  of  Alice  Wiza  and  to 
have  the  remains  reburied  in  another  lot  in  the  same  cemetery 
(together  with  the  remains  of  her  deceased  husband  Stanley); 
that  at  this  time  the  cemetery  authorities  possessed  certain 
documents  indicating  that  plaintiff  was  one  of  the  heirs  of 
Teodora  Beckman  and  showing  the  plaintiff  to  have  "equal 
authority  and  right  to  the  use,  control  and  supervision 
of  said  lot  *  *  *  as  was  had  or  possessed  by  the  other  heirs 
at  law  of  Theodora  Beckman" ;  that  notwithstanding  this  fact 
and  in  violation  of  his  express  wishes  and  desires,  all  of 
the  defendants  conspired  to  bring  about  the  reburial  of  the 
remains  of  Alice  Wiza.   It  was  further  alleged  that  any 
protest  or  objection  he  might  have  desired  to  make  to  the 
plan  of  reburial  would  have  been  futile,  unsuccessful  and 
wholly  unavailing,  and  "in  addition  would  have  been  indecent, 
unseemly,  extremely  discourteous  *  *  *  and  would  undoubtedly 
have  caused  a  furor  and  a  fist  fight  *  *  *" ;  that  the  actions 
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of  the  defendants  in  ordering  the  disinterment  of  the  remains 
of  Alice  Wiza  caused  plaintiff  to  become  tense  and  irritable, 
and  caused  him  great  mental  and  physical  anguish  for  a  long 
period  of  time;  that  the  actions  of  defendants  were  wilfully , 
wantonly  and  maliciously  done,  and  "violated  his  rights  as 
a  child  of  Alice  Wiza  and  his  rights  anr1  his  interests  in  Lot 
52  as  an  heir  at  law  of  Theodora  Beckman" 5  that  after  he  had 
recovered  from  the  effects  of  the  action  of  the  defendants 
he  called  upon  the  defendants  Dorothy  Osuch  and  Catholic 
Bishop  of  Chicago,  demanding  that  the  remains  of  Alice  Wiza 
and  Stanley  Wiza  be  removed  from  the  lot  where  they  had  been 
buried  and  be  reburied  in  lot  52 ,  but  that  the  defendants  had 
failed  and  refused  to  do  so;  that  as  a  result  of  these  wrongs 
plaintiff  has  suffered  mental  anguish  and  loss  in  his  busi- 
ness, occasioning  damages  to  the  extent  of  $20,000.   Plain- 
tiff asks  that  the  defendants  be  ordered  to  bring  about  the 
reinterment  of  the  bodies  and  that  a  court  of  law  fix  damages 
in  accordance  with  the  prayer  of  the  complaint. 

The  motions  to  strike  asserted  that  the  complaint 
stated  no  cause  of  action,  and  the  trial  court  upheld  this 
contention.  We  are  of  the  opinion  that  no  error  was  committed 
in  this  respect.  Plaintiff,  an  adopted  child,  proceeds  upon 
the  erroneous  theory  that  he  was  an  heir  at  law  of  his  adopt- 
ing mother's  mother,  Teodora  Beckman  Olender.  He  was  an  heir 
of  his  adopting  mother  Alice  Wiza,  but  that  fact  clothed  him 
with  no  legal  rights  which  are  here  involved.   In  the  selec- 
tion of  a  burial  site  upon  which  Alice  Wiza's  daughter  and 
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her  other  relatives  apparently  agreed,  even  though  it  was  a 
site  opposed  to  that  approved  by  plaintiff,  ro  legal  rights 
of  plaintiff  were  thereby  violated.   It  appears  from  the 
pleading  that  the  daughter  and  other  heirs  wished  a  larger 
lot  where  Alice,  Stanley,  and  possibly  others  in  the  family 
would  be  interred  in  close  proximity,  and  that  this  decision 
was  arrived  at  without  the  consent  of  plaintiff.   Under  the 
circumstances  there  was  no  legal  duty  to  abide  by  the  wishes 
of  this  single  relative  where  the  other  relatives  were 
apparently  .agreed  upon  a  different  course  of  action.  This 
is  particularly  true  where  the  plaintiff  made  no  attempt  to 
interfere  with  the  interment  until  after  the  reburiel  had 
been  accomplished.  There  being  no  legal  duty  owed  him,  it 
follows  that  there  was  no  violation  of  his  rights;  and  the 
injuries,  real  or  fancied  which  he  set  forth  at  great 
length  in  the  complaint,  are  not  subject  to  legal  redress. 
The  judgment  order  of  the  Superior  Court  is  there- 
fore affirmed. 

Judgment  order  affirmed. 

Schwartz  and  Robson,  JJ.,  concur. 
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MAE  S.    BURTON    (Mrs.  ) 

C.    K.    Burton),  ) 

Appellee,    )    APPEAL  FROM  CIRCUIT  COURT, 

) 

v.  )         COCE  COUNTY. 

) 

RUSSELL  FIREBAUGK,  ) 

Appellant.   ) 

MP,.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  was  an  action  in  forcible  detainer  filed  by  the 
plaintiff  (appellee)  to  recover  possession  from  the  defendant 
(appellant ), of  an  apartment  in  Oak  Park,  Illinois.  Plain- 
tiff desired  to  procure  the  premises  as  housing  accommoda- 
tions for  her  daughter  and  was  given  the  requisite  certifi- 
cate of  the  Area  Rent  Director.   The  action  was  tried  before 
a  jury  after  appeal  from  the  decision  of  a  Justice  of  the 
Peace.   The  trial  court  directed  a  verdict  for  the  plaintiff. 
This  is  an  appeal  prayed  from  the  judgment  entered  thereon. 

At  the  trial  defendant  called  an  employee  of  the 
Area  Rent  Director  as  a  witness  to  testify  to  the  maximum 
rent  for  the  apartment  in  question.  The  court  sustained 
objection  to  the  materiality  of  the  testimony.  An  offer  of 
proof  was  made  that  plaintiff  collected  $100.00  as  rent 
while  the  maximum  rent  allowed  under  the  Rent  Control  Act 
was  $75.00.  This  would  make  an  alleged  total  overpayment 
of  $855. 

Defendant  contends  that  the  court  erred  in  refusing 
to  allow  this  testimony,  that  if  there  was  an  overcharge, 
then  as  a  condition  to  plaintiff's  maintaining  her  action 
she  would  be  required  to  make  restitution  of  such  overcharge, 
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or  in  the  alternative  defendant  should  be  allowed  to  remain 
in  possession  of  the  premises  until  the  amount  of  the  over- 
charge was  realized  on  future  rent. 

The  forcible  Entry  and  Detainer  Act,  chap.  57,    sec. 
5,  of  the  Illinois  Revised  Statutes  provides  in  part  as 
follows : 

it*  *  *  nq  matters  not  germane  to  the  distinctive 
purpose  of  the  proceeding  shall  be  introduced  by  joinder, 
counterclaim,  or  otherwise  *  *  *  ." 

It  is  well-settled  in  Illinois  that  in  actions  of 
forcible  detainer  the  sole  question  involved  is  the  right 
to  possession  of  the  leased  premises.   Sauvage  v.  Oscar 
W.  Hedstrom  Corp.,  322  111.  App.  U2  7;   Woodbury  v.  Ryel, 
128  111.  App.  U59;   Van  Winkle  v.  Weston.  276  111.  App.  66. 
It  is  also  well-settled  in  Illinois  that  in  actions  of  for- 
cible detainer  no  cross  demand  in  the  nature  of  recoupment 
can  be  interposed  by  way  of  defense.   Sauvage  v.  Oscar  W. 
Hedstrom  Corp . ,  supra ;   Gcigcr  v.  Brown,  167  111.  App.  53^ • 

Plaintiff  met  the  requirements  of  the  Rent  Control 
Act  in  obtaining  the  necessary  certificate  to  commence  her 
action.   When  she  filed  her  suit  local  laws  governed.   After 
consideration  of  the  statute  and  the  above  decisions,  we 
are  of  the  opinion  the  ruling  of  the  trial  court  was  correct. 
The  excess  rent,  if  any,  paid  by  defendant  cannot  be  consid- 
ered as  a  defense  to  the  present  ection.   Defendant's  right 
to  recover  the  overcharge,  if  it  exists,  is  by  a  separate 
special  action  under  the  terms  of  the  Federal  Rent  Control 

Act. 

Judgment  affirmed. 

Tuohy,  P.  J.,  and  Schwartz,  J.,  concur. 
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ROBERT  E.  DOWLING, 


Appellant, 


v. 


PHILIP   M.    LACEY  and 
GENE   LACEY,    d/b/a 
Lacey  Bros., 


^ 


APPEAL  FROM  CIRCUIT 
COURT,    COOK  COUNTY. 

3  441. 


I 


Appellees . 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT . 

This  is  an  action  by  the  plaintiff  to  recover  money 
due  from  defendants  for  store  rent,  for  water  consumed,  for 
furniture  and  fixtures  lost  and  converted  by  defendants, 
for  replacement  and  repair  of  broken  window  panes  and 
frames,  and  failure  of  defendants  to  restore  the  premises 
to  a  condition  of  good  tenants ble  repair. 

On  July  18,  1950,  based  on  affidavits  of  the  plain- 
tiff (appellant),  the  court  entered  an  order  for  summary 
judgment  in  the  sum  of  $1,918.23.   On  August  11,  1950, 
defendants  (appellees)  filed  their  motion  to  vacate  the 
judgment  entered  on  July  18.  This  motion  was  continued 
from  time  to  time  and  came  up  for  hearing  on  September  1*+, 
1950.  The  court,  after  a  hearing,  entered  an  order  vacating 
the  judgment  entered  on  July  18  and  granted  defendants 
leave  to  file  their  affidavits  to  plaintiff's  motion  for 
summary  judgment  and  thereafter  denied  plaintiff's  motion 
for  summary  judgment.   Plaintiff  thereafter  filed  his 
motion  to  vacate  the  order  of  September  1>+,  19?0,  which 
was  denied.   Plaintiff  appealed  from  the  order  of  September 
1^,  1950,  contending  that  defendants'  motions  and  affidavits 
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to  vacate  the  summary  judgment  were  insufficient  and  did 
not  meet  the  requirements  of  Rule  15  of  the  Illinois 
Supreme  Court  and  Section  57   of  the  Illinois  Civil 
Practice  Act.   Defendants  filed  their  motion  to  dismiss 
the  appeal  on  the  grounds  that  the  order  entered  by  Judge 
Fisher  was  interlocutory  and  not  a  final  order  and  there- 
fore not  appealable. 

If  defendants'  motion  is  proper,  it  will  not  be 
necessary  for  us  to  consider  plaintiff's  contentions. 
Section  50    (7)  of  the  Civil  Practice  Act  of  Illinois 
states; 

"The  court  may  in  its  discretion,  before  final 
judgment,  set  aside  any  default,  and  may  within  thirty 
days  after  entry  thereof  set  aside  any  judgment  or 
decree  upon  good  cause  shown  by  affidavit,  upon  such 
terms  and  conditions  as  shall  be  reasonable." 

An  examination  of  the  complaint  and  affidavits 

filed  by  the  plaintiff  and  defendants  indicates  that  the 

suit  is  of  a  highly  controversial  nature.   The  affidavits 

filed  by  the  defendants  show  on  their  face  a  meritorious 

defense  ana"  diligence  in  the  filing  of  their  motion.   In 

the  case  of  Wolf  v.  Proviso  Hospital ^Association,  3C9 

111.  App.  !+79,  a  default  judgment  was  obtained  against 

the  defendant  on  June  15  and  en  July  lU-  defendant  filed 

its  petition  to  vacate  the  judgment,  which,  after  a 

series  of  continuances,  was  vacated  by  order  of  court,  on 

November  7,  1939.   Plaintiff  appealed  from  the  order  and 

defendant  moved  to  dismiss  the  appeal.  This  court  said 

on  page  h&h: 

"Under  the  circumstances,  the  court  had  jurisdic- 
tion to  vacate  the  judgment  upon  a  sufficient  showing,  and 
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its  order  of  November  7,  1939,  was  not  a  final  order.  The 
courts  so  held  under  similar  circumstances  in  Cramer  v. 
Illinois  Commercial  hen's  Ass'n,  260  111.  5l6;   Walker  v. 
Oliver,  63  111.  199;  Town  of  Magnolia  v.  Kays,  200  111. 
App.  122.   In  these  cases  orders  setting  aside  defaults 
and  vacating  judgments  in  order  to  allow  defenses,  were 
held  to  be  interlocutory.   The  reason  underlying  these 
decisions  is  well  expressed  in  City  of  Park  Pidge  v. 
Murphy,  258  111.  3-65,  wherein  a  default  judgment  was 
taken  against  certain  real  estate  owned  by  Murphy,  who 
subsequently  moved  to  vacate  on  the  ground  that  proper 
service  had  not  been  had  upon  him  in  accordance  with  the 
provisions  of  the  statute,  and  the  court  sajd,  'upon  a 
re-trial  of  the  case  the  court  may  re-enter  the  same  judg- 
ment or  modify  it  or  render  an  entirely  different  judg- 
ment, but  until  such  final  judgment  is  rendered  there  is 
no  final  disposition  of  the  case  within  the  meaning  of  the 
statute  which  allows  appeals  and  writs  of  error  to  review 
final  judgments.'   These  decisions  hold  that  a  judgment,  to 
be  final,  must  terminate  end  completely  r-ispcse  of  the  rction, 
but  that  en   order  vacating  a  judgment  and  allowing  the  de- 
fendant to  appear  and  defend,  is  not  final." 

After  considering  the  statute  and  the  decisions  we 

are  of  the  opinion  that  defendants'  motion  to  dismiss  the 

appeal,  being  predicated  upon  an  interlocutory  and  not  a 

final  order,  should  be  allowed  and  it  is  so  ordered. 

App  ea 1  d  i  smi  s  s  ed . 

Tuohy,  P.  J.,  and  Schwartz,  J.,  concur. 
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WANDA  PIPER, 

Appellant , 

v. 

NEIL  PIPER 


Appellee. 


COOK  COUNTY. 

2/U 


MP..  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE 


COUPT. 

This  is  an  appeal  from  a  decree  dismissing  plaintiff's 
suit  for  separate  maintenance  for  want  of  equity.  The  issue 
is  whether  plaintiff  is  living  separate  and  apart  from  her 
husband,  without  her  fault.  The  case  reveals  a  long  history 
of  domestic  Infelicity,  bickering,  separations,  reconcilia- 
tions, and  litigation.  There  were  charges  of  cruelty  and 
"another  woman,"  unsupported  by  any  substantial  evidence  and, 
in  fact,  not  seriously  relied  upon.   In  April,  19*+£,  plain- 
tiff instituted  a  suit  for  separate  maintenance,  and  a  ne 
exeat  order  was  issued  on  plaintiff's  petition.  This  suit 
was  dismissed  and  the  parties  resumed  their  life  together. 
April  17,  1950,  plaintiff  instituted  the  instant  suit,  and 
again  sued  out  a  writ  of  ne  exeat,  which  was  served  on  defend- 
ant at  the  home  of  the  parties. 

The  evidence  is  scanty.   Plaintiff  testified  that 
defendant  struck  her  in  May,  1?^7?  but  it  is  to  be  borne 
in  mind  that  there  \<i&s   a  reconciliation  in  19^8.   She 
testified  that  they  never  quarreled  until  "this  woman  came 
into  our  home."   She  testified  to  nothing,  however,  on  which 
misconduct  could  be  predicated.   In  fact,  reading  the  ab- 
stract, the  chancellor  seems  to  have  had  the  impression  that 
plaintiff's  suspicions  arose  out  of  unwarranted  jealousy. 


It  appears  that  there  was  some  argument  over  rent  money 
which  it  was  claimed  was  owing  plaintiff's  mother,  and  defend- 
ant left  on  the  morning  of  April  17,  1950,  without  saying  good- 
bye; that  when  he  returned  in  the  evening,  deputy  sheriffs 
were  waiting  for  him  and  plaintiff  said,  "There's  company 
here  for  you  Neil."   There  is  some  other  evidence  of  quarrels, 
threats  to  leave,  and  actual  separations  from  time  to  time, 
with  ensuing  reunions.   There  is  testimony  to  conversations 
in  which  defendant  manifested  a  desire  to  be  a  good  husband. 
It  was  admitted  that  he  slept  in  the  house  the  nights  of 
April  16  and  18.  Mrs.  Piper's  mother  testified,  among  other 
things,  that  Mrs.  Piper  told  her  husband  that  if  he  was  not 
going  to  be  any  different  than  he  had  been  in  the  past, 
she  wanted  him  to  get  out  that  night  (April  15,  1950), 
"  *  *  *  but  you  must  leave  your  clothes  here  until  you  pay 
your  bills."   A  daughter  testified  there  were  many  acts  of 
cruelty,  but  did  not  specify  dates  nor  give  details.   She 
said,  that  after  her  father  returned  home  upon  the  occasion 
of  the  last  reconciliation,  "He  was  very  quiet  when  we  were 
around."  William  R.  Cook  testified  that  Mrs.  Piper  told  him 
she  had  Neil  arrested  Monday  and  that  he  had  been  there 
(presumably  meaning  their  home)  the  last  couple  of  days; 
that  he  would  just  have  to  take  his  clothes  and  get  out,  as 
she  couldn't  stand  it  any  longer. 

The  court  after  hearing  this  evidence  came  to  the  con- 
clusion that  plaintiff  was  not  living  separate  and  apart  from 
her  husband,  without  her  fault,  at  the  time  suit  was  insti- 
tuted and  therefore  the  case  should  be  dismissed.   The  court 
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heard  the  evidence  and  observed  the  witnesses  and  that  gave 
him  a  decided  advantage  in  arriving  at  a  correct  factual 
conclusion  over  those  who  have  before  them  only  the  cold 
and  often  deceptive  printed  page. 

It  is  argued  by  plaintiff  that  even  though  there  was 
no  actual  physical  separation  at  the  time  suit  was  filed, 
nevertheless,  the  threats  to  leave  were  sufficient  to 
warrant  institution  of  the  suit  and  that  it  was  not  neces- 
sary for  plaintiff  to  wait  until  defendant  had  actually 
left,  as  that  might  frustrate  the  very  purpose  of  such  a 
suit.  There  may  be  circumstances  under  which  this  would 
be  a  valid  argument.  However,  not  every  threat  or  act  of 
cruelty  or  misconduct  can  justify  a  suit  for  separate  main- 
tenance.  If  this  were  not  so,  there  would  be  few  instances 
in  which  at  sometime  or  another  a  spouse  would  not  have 
grounds  for  separate  maintenance.   It  is  for  the  chancellor 
to  determine  whether  the  strain  on  the  marital  ties  thus 
caused  was  of  such  grave  importance  as  to  support  the 
allegation  of  separation  without  fault,  and  unless  his  find- 
ing is  against  the  manifest  weight  of  the  evidence,  it  will 
not  be  disturbed  by  a  reviewing  court.  Abraham  v.  Abraham, 
1*03  111.  31^5   gush  v.  Push.  316  111.  App0  295;  Marcy  v. 
Marcy.  U00  111.  1.1*3. 

Plaintiff  argues  that  the  parties  were  actually  living 
separate  and  apart  at  the  time  the  amended  complaint  was 
filed.  The  test,  however,  is  whether  they  were  living 
separate  and  apart  at  the  time  of  the  filing  of  the  complaint. 
The  date  of  the  separation  alleged  in  the  amended  complaint 
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was  April  17,  1950.   If,  as  the  chancellor  appears  to  have 
found,  plaintiff  was  not  justified  in  suing  out  a  writ  of 
ne  exeat  and  having  her  husband  put  under  arrest,  then  cer- 
tainly it  could  not  be  expected  that  he  would  continue  to 
live  with  her  while  that  suit  was  pending.   In  Flobcrg  v. 
Floberg,  35£  111.  626,  at  page  629,  the  court  referring  to 
a  separate  maintenance  action  said  that  such  action  "corresponds 
with  the  divorce  of  a  mensa  et  thoro ,  which  was  the  only  kind 
of  divorce  granted  by  the  ecclesiastical  law.   The  general 
rule  is  where  a  suit  for  divorce  is  brought  and  the  same 
is  pending  between  the  parties  to  the  marriage  contract, 
the  parties  are  not  only  justified  in  living  apart  but 
necessarily  must  do  so.   Such  living  separate  and  apart  does 
not  constitute  willful  desertion  without  reasonable  cause 
within  the  meaning  of  the  Divorce  act.   It  would  be  incom- 
patible with  a  pending  suit  for  the  dissolution  or  modification 
of  the  marriage  contract  for  the  parties  to  live  together.  If 
the  suit  is  carried  on  bona  fide,  it  is  not  incumbent,  during 
its  pendency,  upon  either  party  to  resume  the  marital  status. 
The  time  so  consumed  by  the  litigation  cannot  be  reckoned 
in  the  calculation  of  the  statutory  period  of  desertion.  The 
rule  applies  alike  to  pending  proceedings  for  separate  mainte- 
nance under  the  statute  and  for  divorce.   It  is  "time  out." 
(Citing  many  cases.) 

Decree  affirmed, 

Tuohy,  P.  J.,  a  nd  Bobson,  J.,  concur. 
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APPEAL  FROM 

CIRCUIT  COURT > 
COOK  COUNTY. 

3  44    .A 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  chancery  suit.   On  March  16,  1950,  the 
cause  was  dismissed  for  want  of  prosecution.   On_  April  18, 
1950,  plaintiff's  motion  to  vacate  was  sustained,  the  order 
of  dismissal  set  aside  and  the  cause  reinstated.   Defendant 
has  appealed  from  the  order  of  April  18. 

No  brief  has  been  filed  by  the  plaintiff-appellee. 
On  September  26,  1950,  in  the  Second  Division  of  this  court, 
appellee  was  given  twenty  days  from  that  day  in  which  to 
file  briefs.  No  motion  was  made  within  that  period  for  an 
extension  of  time.  .The  time  in  which  to  file  a  brief  has 
accordingly  expired. 

The  question  is  whether  the  court  had  jurisdiction 
to  enter  the  order  vacating  the  order  of  dismissal. 

The  motion  to  vacate  was  in  the  nature  of  the  writ 
of  error  coram  nobis  since  the  reason  advanced  was  that  the 
court  would  not  have  dismissed  the  cause  on  March  16,  1950 
had  it  then  known  the  matter  was  then  pending  before  the 
master  in  chancery.   This  is  a  chancery  case  and  a  motion 
in  the  nature  of  the  writ  of  error  coram  nobis  is  not  the 
appropriate  action  to  secure  reinstatement  of  the  cause. 
Frank  v.  Salomon  et  al«,  376  111.  V39. 
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More  than  thirty  days  had  elapsed  since  the  entry 
of  the  order  of  dismissal  when  plaintiff's  motion  to  vacate 
was  filed.   In  the  affidavit  supporting  the  motion  to 
vacate,  plaintiff  states  that  on  March  2k,    1950,  associate 
counsel  for  plaintiff  had  a  motion  to  vacate  the  dismissal 
order  entered,  hut  "was  unable  to  get  file."   This  indicates 
that  plaintiff  had  notice  in  due  time  of  the  dismissal  order. 
Defendant's  praecipe  for  the  trial  court  record  directed 
the  circuit' court  clerk  to  include  the  "notice  of  motion" 
filed  March  2k,    1950.   The  clerk  certified  that  that  "item" 
is  not  of  record.   The  inference  is  that  plaintiff  abandoned 
the  motion  which  i\ras  entered  in  due  time  and  thus  failed 
to  continue  the  court's  jurisdiction  beyond  the  thirty  day 
period. 

We  conclude  that  the  order  of  April  18,  1950 
vacating  the  order  of  March  16,  1950  was  void  for  want  of 
jurisdiction.   (Barnard  v.  Michael  et  al. ,  392  111.  130, 

135.) 

The  order  is  reversed. 

ORDER  REVERSED. 

LEWE  AND  FEINBERG-,  JJ.  CONCUR. 


*>£ 


ELVIN  V.    ERICKSON, 


Ar 


V. 


LILY  R.  ERICKSON, 
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COOK  COUNTY. 
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MR.  PRESIDING-  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  child  custody  proceeding.   The  parties 
were  divorced  at  the  plaintiff's  suit  February  4,  1946,   The 
decree  provided  that  plaintiff  should  have  custody  of  the 
minor  son  of  the  parties,  subject  to  liraited  custody  privi- 
leges of  the  defendant.   Several  subsequent  orders  modified 
the  decretal  custody  provisions.   The  appeal  is  from  a 
modification  order  of  December  19,  1950. 

The  parties  were  married  in  May,  1937*   Bruce,  the 
son,  who  was  about  11  at  the  time  of  the  hearings  in  the 
instant  proceedings  was  the  only  child  of  the  marriage.   In 
the  divorce  decree,  defendant  was  found  guilty  of  adultery. 
The  decretal  order  for  custody  was  based  on  an  agreement 
of  the  parties  under  which  the  defendant  was  to  have  custody 
"at  least  one  day"  each  week.   On  July  12,  1946  the  custody 
provision  was  modified. to  give  defendant  custody  for  a  week 
in  August  of  that  year.   On  October  14,  19^6  a  further 
modification  gave  defendant  custody  on  Saturday  and  Sunday 
of  alternate  weekends  and  on  alternate  holidays  "as  agreed 
by  the  parties."   On  July  8,  19^9  upon  agreement  of  the 
parties,  a  further  modification  gave  defendant  custody  from 
July  8  to  July  10,  and  from  July  15  to  July  17,  and  gave 
her ''leave  to  take  Bruce  to  Wisconsin  from  July  22  to  July  31. 
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In  January,  1950  defendant  petitioned  the  court 
for  a  further  modification  to  give  her  custody  on  Saturday 
and  Sunday  of  every  weekend,  the  entire  month  of  July  each 
year,  two  week  nights  each  week,  and  to  clarify  the  provision 
for  holiday  custody.   In  an  amendment  to  the  petition,  she 
prayed  for  exclusive  custody  on  the  oasis  of  the  allegations 
in  the  original  petition.   While  the  issues  made  on   the 
petition  and  amendment  were  pending,  a  modification  order  was 
entered  on  June  8,  1950 »  "by  agreement  of  the  parties,  which 
gave  custody  to  defendant  during  her  summer  vacation  from 
July  17  to  July  30,  and  on  alternate  weekends.   The  order 
appealed  from  was  based  on  hearings  on  the  issues  made  by 
defendant's  petition  as  amended.   Its  pertinent  provisions 
were  that  defendant  should  have  custody  three  consecutive 
weekends  out  of  every  four,  and  during  August  and  on  Mother's 
Day  of  each  year.   Defendant  failed  to  obtain  exclusive 
custody  or  the  privilege  of visitation  at  night  during  the  week. 

The  parties  agree  that  the  chancellor  had  the  power 
to  modify  the  decretal  provision,  that  the  welfare  of  the 
child  is  the  principle  which  is  the  test  of  the  propriety 
of  the  exercise  of  the  power,  and  that  the  decree  and  each 
modifying  order  are  final  on  the  conditions  then  existing, 
and  should  not  be  changed  except  on  altered  conditions 
affecting  the  welfare  of  the  child.   The  question  on  appeal 
is  whether  the  chancellor,  abused  his  discretion  in  increasing 
the  custody  privileges  in  favor  of  defendant. 

Defendant  had  the  burden  of  proving  that  conditions 
had  altered  since  the  decree  and  previous  orders,  and  that 
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the  changes  affected  the  child1  s  welfare.   Hairpin  v.  Hairpin, 
339  111.  App.  4-8^.   No  findings  of  fact  were  made  in  the 
order  from  which  this  appeal  was  taken.  We  presume  that  the 
court  believed  that  sufficient  proof  had  been  made  of  the 
allegations  in  defendant's  petition  to  justify  the  modifica- 
tion.  Defendant  alleged  that  conditions  had  changed  since 
the  decree  because,  having  lived  virtuously  since  that  time, 
she  was  new  fit  for  increased  custody  privileges,  that  her 
material  conditions  had  improved^ so  as  to  enable  her  to 
afford  a  suitable  home  for  Bruce,  and  that  her  present  employ- 
ment afforded  her  greater  opportunity  for  vacationing  with 
him. 

Plaintiff  argues  that  the  proof  shows  only  that 
defendant's  material  circumstances  have  improved,  but  that  it 
fails  to  show  that  these  improvements  would  be  for  the  child's 
benefit. 

There  is  testimony  of  two  married  women,  one  the 
mother  of  a  sixteen  year  old  boy,  .which  supports  the  defend- 
ant's allegation  of  moral  fitness.   Their  testimony  of  her 
reputation  and  integrity  is  not  controverted  by  other 
witnesses  to  defendant's  reputation.   We  believe  that  plain- 
tiff's testimony  of  his  post— divorce  intimacies  with  defend- 
ant are  not  conclusive  on  the  question  of  lack  of  virtue 
rendering  defendant  unfit  morally.   The  record  shows  moreover 
that  plaintiff  suggested  defendant  join  him  and  their  son  on 
a  vacation  as  a  means  of  attempting  to  solve  their  difficulties 
and  "get  together  for  the  benefit  of  the  boy."   This  would 
indicate  that  plaintiff  did  not  consider  defendant  unfit.  We 
would  not  be  justified  in  saying  that  a  finding  of  defendant's 
moral  fitness  since  the  decree  was  against  the  manifest 
xireight  of  evidence. 


The  father  was  given  custody  in  the  decree  and  it 
is  admitted  that  he  has  been  a  good  father.   It  is  not  dis- 
puted that  defendant  is  a  good  housekeeper,  and  looked  after 
her  son's  material  wants  when  he  was  in  her  custody.   So  far 
as  material  surroundings  are  concerned,  the  boy  xirould  probably 
be  as  well  off  on  weekends  in  the  home  of  either  parent.   On 
the  record  in  this  case,  we  would  not  be  justified  in  deciding 
that  the  chancellor  abused  his  discretion  in  granting  custody 
to  the  mother  during  the  month  of  August  each  year.   The 
precise  question  is  whether  taking  Bruce  from  his  father  and 
placing  him  in  his  mother's  custody  for  an . additional  weekend 
each  month  is  for  the  child's  best  welfare. 

The  facts  bearing  on  this  decisive  question  are 
undisputed,   Bruce  is  interested  in  studies,  Boy  Scout 
activities,  music  and  sports.   During  weekends  with  his 
father,  Bruce  goes  to  a  Lutheran  church  which  is  three  blocks 
from  the  father's  home. and  three  and  one— half  or  four  miles 
from  the  mother's  home.   This  is  the  church  which  the  mother 
and  father  attended  before  the  divorce.   There  is  a  piano 
for  Bruce* s  use  in  the  father's  home.  His  father  is  active 
in  the  Parent  Teachers  Association  and  participates  In  week- 
end sports  and  Boy  Scout  activities  with  his  son.   The  boy's, 
friends  are  drawn  from  the  neighborhood  of  the  father's  home. 

Defendant  spends  her  time  during  weekends  on  which 
she  has  custody  providing  meals  that  Bruce  likes  and  seeing 
that  he  has  entertainment.   She  takes  him  to  the  circus, 
movies,  parks,  museums,  etc.,  on  excursions  to  the  country, 
on  visits  to  the  homes  of  friends,  and  sometimes  to  a  baseball 
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game.   She  recently  purchased  a  television  set  for  his  use. 
She  supervises  his  homework.   She  does  not  take  him  to 
Sunday  school. 

The  father's  business  takes  him  away  from  home  two 
or  three  days  each  week.   During  these  periods,  the  boy  is 
in  the  sole  care  of  his  paternal  grandmother  in  the  father's 
home.   She  has  taken  care  of  him  since  before  the  divorce 
decree.   These  necessary  absences  on   the  part  of  the  father 
are  significant  factors  in  the  decision.   They  give  greater 
importance  to  the  weekends .   Since  the  father  was  favored  in 
the  decree  and  because  of _ the  boy's  age,  we  think  a  clear 
showing  should  be  made  that  increasing  defendant's  custody 
will  benefit  the  boy.   Is  it  to  the  boy's  benefit  to  spend 
an  additional  weekend  with  his  mother  at  the  expense  of  his 
father's  companionship  in  sports  and  Boy  Scout_ activities, 
of  the  association  of  his  neighborhood  friends,  and  of  Sunday- 
school? 

There  is  no  doubt  that  defendant's  material  circum- 
stances have  been  altered  since  the  decree  was  entered.   There 
is  no  clear  showing  made  and  no  basis  for  reasonable  inference 
that  the  welfare  of  the  boy  would  be  enhanced  by  granting 
custody  during  three  successive  weekends,  instead  of  alternate 
weekends.   It  is  important  too  that  a  child's  routine  under 
proper  circumstances  be  not  disturbed  too  frequently  nor 
without  good  reason.   We  think  it  is  important  because  of  the 
boy's  age  and  the  father's  participation  in  the  boy's  activi- 
ties that  a  proper  proportion  be  maintained  in  the  custody 
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provisions.   The  weekends  lend  themselves  better  than  other 
periods  to  the  father's  participation,  lie   think  it  is 
important  that  the  neglect  of  the  boy's  religious  training 
be  not  extended  to  three  successive  weekends.   We  believe- 
that  these  considerations  and  the  taking  of  the  boy  from  his 
friends  for  three  successive  weekends,  offset  the  advantages 
which  he  would  gain  from  three  successive,  instead  of  alter— 
nate,  weekends  with  his  mother. 

Since  the  evidence  does  not  clearly  show  that  the 
boy's  welfare  would  be  improved  by  the  modification  order  of 
December  19 j  1950,  the  entry  of  the  order  was  an  abuse  of 
discretion.   For  that  reason,  the  order  is  reversed. 

ORDER  REVERSED. 
LEWE,  J.  AND  FEINBERG,   J.  CONCUR. 
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FRANK  BORUCKI  and  ANNA  BECZAK, 
Appellants, 
v. 

Robert  Mclaughlin, 

Appellee. 


A- 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


84  A.  S>DU 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  instituted  an  action  to  recover 
damages  for  personal  injuries  and  property  damage  to  the 
automobile  owned  by  plaintiff  Frank  Borucki,  with  whom 
>  the  other  plaintiff  was  riding  as  a  guest,  arising  out  of 
a  collision  between  the  automobiles  driven  by  Borucki  and 
defendant,   A  jury  trial  resulted  in  verdicts  in  favor  of 
defendant.   Plaintiffs'  motions  for  a  new  trial  were  over- 
ruled and  judgments  entered  accordingly.   Plaintiffs  appeal. 
Plaintiffs  and  defendant  were  the  only  occurrence  witnesses. 
There  is  a  sharp  conflict  in  the  testimony. 

April  3,  19^7  at  about  8:00  o'clock  p.m.  Frank 
Borucki,  accompanied  by  Anna  Beczak,  parked  his  automobile 
at  the  north  curb  of  Irving  Park  Road  facing  west  and  about 
fifteen  feet  east  of  a  railroad  viaduct  which  intersects  the 
Road  at  this  point  in  the  City  of  Chicago.   Irving  Park  Road 
is  59  feet  wide  from  curb  to  curb  and  has  two  street  car  tracks 
in  the  center  thereof.   The  distance  between  the  street  car 
tracks  and  the  curb  is  22  feet.   About  fifteen  feet  east 
of  the  viaduct  Irving  Park  Road  narrows  about  two  feet.  This  nar- 
rowed portion  of  the  Road  extends  about  fifteen  feet  to  the 


~2~ 

west  of  the  viaduct,  and  between  these  points  where  Irving 
Park  Road  passes  under  the  viaduct  the  roadway  is  depressed 
about  two  or  two  and  a  half  feet. 

After  parking  his  automobile  Borucki  did  some 
shopping  with  Mrs.  Beczak  at  a  nearby  department  store. 
After  shopping. plaintiffs  returned  to  the  parked  automobile 
about  9 1 25  p.m.  that  evening.   3orucki  started  the  motor 
and  drove  his  automobile  backwards  about  ten  feet  along  the 
curb. and  then  proceeded  to  make  a  U  turn  on  Irving  Park 
Road.   When  the  front  of  Borucki' s  automobile  was  in  the 
eastbound  street  car  tracks  and  the  rear  of  his  automobile 
two  feet  back  of  the  westbound  tracks  it. was  struck  on  the 
left  rear  side  by  defendant's  automobile.   As  a  result  of 
the  impact  plaintiffs  were  thrown  onto  the  street,  causing 
the  injuries  here  complained  of. 

Plaintiffs'  evidence  tends  to  prove  that  both  plain- 
tiffs looked  to  the  east  and  saw  no  westbound  traffic  before 
Borucki  commenced  to  make  the  U  turn  in  Irving  Park  Roao.; 
that  during  the  turn  Borucki ?s  automobile  was  traveling  six 
or  seven  miles  an  hour.   Mrs.  Beczak  testified  that  she 
continued  to  look  to  the  east  as  Borucki  turned  his  car 
slowly  to  the  south;  that  when  she  first  saw  defendant's 
automobile  it  was  175  feet  east,  traveling  ^5  °r  50  miles 
an  hour;  that  as  defendant's  automobile  came  closer  Mrs. 
Beczak  warned  Borucki;  and  that  defendant  did  not  blow  a 
horn  nor  give  any  other  signal  of  his  approach  before  the 
impact. 
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According  to  Borucki's  testimony,  after  his  car 
had  faced  south  and  when  it  was  about  twenty  feet  from  the 
north  curb  of  the  Road  he  saw  defendant's  car  about  175  feet 
to  the  east,  and  that  the  collision  occurred  after  Borucki's 
car  had.  traveled  another  twenty  feet  to  the  point  of  impact. 
On  cross  examination  Borucki  admitted  that  immediately  after 
the  occurrence  he  had  told  a  police  officer  that  defendant's 
automobile  was  about  a  hundred  feet  away  when  he  first 
observed  it. 

Defendant  testified  that  he  entered  Irving  Park 

Road  at  Kostner  Avenue  from  the  north;  that  he  was  driving 

next 
west  in  the  center  lane /to  the  street  car  tracks;  that  he 

did  not  see  Borucki's  car  until  he  was  within  30   feet  of  it; 

that  there  were  other  cars  parked  on  the  north  side  of  the 

boulevard  back  of  Borucki's  automobile;  that  when  he  first 

saw  Borucki's  automobile  it  was  "creeping  along  the  curb, 

going  west";  that  when  the  witness  approached  the  viaduct 

he  turned  into  the  street  car  tracks;  that  when  Borucki's 

car  reached  the  viaduct  he  suddenly  turned  his  automobile 

south  directly  into  the  path  of  the  defendant's  automobile; 

and  that  the  automobiles  involved  collided  underneath 

the  viaduct. 

A  police  officer  of  the  Accident  Prevention  Bureau 
of  the  City  of  Chicago  testified,  that  when  he  came  to  the 
scene  of  the  accident  both  automobiles  were  under,  the  east 
sid.e  of  the  viaduct  on  the  north  side  of  the  Road, 

Plaintiffs  contend  that  the  trial  court  erred  in 
giving  an  excessive  number  of  instructions  for  defendant 
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and  in  admitting  irrelevant  and  incompetent  testimony. 
Nineteen  instructions  were  given  at  the  request  of  defendant 
and  six  at  the  request  of  plaintiffs.   Eight  instructions 
given  on  behalf  of  defendant  in  effect  directed  the  jury 
to  find  defendant  not  guilty.   Six  of  defendant's  given 
instructions  related  to  contributory  negligence.   All  of 
these  instructions  were  substantially  the  same  and  we  think 
placed  undue  emphasis. on  the  question  of  contributory 
negligence.   (  Chi sm  v.  Decatur,  Newspapers,  Inc. ,  3^0  111. 
App.  42;  City  of  Lake  Forest  v.  Janowitz,  295  Hl«  App.  289.) 
There  were  also  three  instructions  given  at  defendant's 
request  which  repeated  plaintiffs'  duty  to  prove  their  case 
by  a  preponderance  of  the  evidence.   These  instructions 
might  well  have  created  in  the  minds  of  the  jury  the 
impression  that  the  trial  court  intended  that. this 
proposition  should  be  particularly  emphasized. 

Criticism  is  also  leveled  at  defendant's 
instructions  4,  6,  and  22.   Instruction  number  4  incorporates 
the  language  of  sections  l6l,  162,  163  and  164  of  chapter 
95  1/2  Illinois  Revised  Statutes  1949,  State  Bar  Asso. 
Edition, except  paragraphs  (b)  and  (c)  of  section  162. 
Section  162  provides: 

"No  person  shall  turn  a  vehicle  from  a  direct 
course  upon  a  highway  unless  and  until  such  movement 
can  be  made  with  reasonable  safety  and  then  only  after 
giving  a  clearly  audible  signal  by  sounding  the  horn 
if  any  pedestrian  may  be  affected  by  such  movement  or  after 
giving  ah  appropriate  signal  in  the  manner  hereinafter 
provided  in  the  event  any  other  vehicle  may  be  affected 
by  such  movement. " 

Paragraph  (b)  of  section  162  (itfhich  is  omitted  from  this 
instruction)  provides: 
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11 A  signal  of  intention  to  turn  right  or  left  shall 
be  given  during  not  .less  than  the  last  one  hundred  feet 
traveled  by  the  vehicle  before  turning." 

In  our  opinion  section  162  is  not  applicable  to  the  facts 
in  the  present  case  and  should  not  have  been  given  for 
the  reason  that  this  section  clearly  contemplates  vehicles 
traveling  in  a  direct  course  and  for  at  least  a  distance 
of  one  hundred  feet  or  more  before  making  a  turn.   Here  the 
evidence  shows  that  Borucki ■ s  automobile  did  not  travel 
the  required  one  hundred  feet  in  a  direct  course  before 
making  a  turn  but  proceeded  to  make  a  sharp  turn  almost 
immediately  after  leaving  the  north  curb  of  Irving  Park  Road. 

Instruction  6  is  in  the  language  of  an  ordinance 
of  the  City  of  Chicago  which  is  substantially  the  same  as 
the  provisions  of  section  l6l  of  chapter  95  1/2  and  is 
therefore  repetitious. 

Instruction  22  is  peremptory  in  form  and  again 
unduly  stresses  the  requirement  that  a  motorist  before 
turning  his  vehicle  must  give  notice  to  "approaching  traffic 
from  behind"  by  raising  his  hand  and  indicating  an  intention 
to  turn. 

The  trial  court  is  not  required  to  give  more  than 
one  instruction  on  a  particular  subject.   Moreover,  the 
practice  of  giving  excessive  instructions  has  often  been 
condemned.   See  Baker  v.  Thompson,  337  111.  App.  327. 
Defendant  says  that  the  instructions  were  necessary  for  the 
reason  that  different  legal  principles  governed,  the  actions 
of  each  plaintiff.   We  cannot  agree.   The  issues  presented 
were  simple.   Under  the  circumstances  shown  there  was  no 
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justification  for  the  repetition  of  the  same  legal 

principles. 

On  direct  examination  defendant  stated  that  he 
had  been  driving  automobiles  for  about  seven  years  and  that 
he  drove  motor  vehicles  while  in  military  service.   Over  plain- 
tiffs' objections  he  proceeded  to  tell  the  jury  when  and 
where  he  drcve  cars  while  in  the  armed  forces.   Defendant 
testified  that  he  drove  military  vehicles  "under  combat 
conditions"  at  "beach. head  invasions"  in  Sicily  and  at 
Tarawa  in  'the  Pacific.   Plaintiffs  insist  that  this 
testimony  was  incompetent  and  bound  to  excite  sympathy 
for  the  defendant.   Proof  of  defendant's  skill  and 
experience  was  competent  (Fowler  v.  Chicago  Rys.  Co. ,  285 
111.  196)  but  we  think  that  part  of  his  testimony  relating 
to  his  driving  of  military  vehicles  while  in  the  military 
service  was  not  only  incompetent  but  erroneously  prejudicial 
to  plaintiffs,  and_  therefore  should  have  been  excluded. 
See  Biniakiewicz  v.  Wojtasik,  339  HI.  App.  57^. 

The  record  further  shows  that  defendant's  counsel 
interrogated  Borucki  at  great  length  about  a  book  titled 
"Rules  of  the  Road"   issued  by  the  Secretary  of  State  of 
Illinois,  which  Borucki  said  he  had  read.   This  examination 
related  primarily  to  Borucki 's  knowledge  and  interpretation 
of  certain  sections  of  the  rule  book  pertaining  to  hand 
signals  signifying  a  motorist's  intention  to  make  a  turn 
before  starting  his  automobile  while  parked  at  the  curb. 
Whether  3orucki  read  the  rule  book  or  construed  the  rules 
properly  was  irrelevant,  since  it  was  not  an  issue  in  the 
case. 


For  the  reasons  given,  the  judgments  are  reversed 
and  the  cause  is  remanded  for  a  new  trial. 


REVERSED  AND  REMANDED 
FOR  NEW  TRIAL. 

KILEY,  P.  J.,  and  FEINBERC-,  J.,  Concur. 
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CHARLES  G.  DITIS, 


Appellee, 


v. 


AHLVIN  CONSTRUCTION  CO.,  INC., 
a  corporation,  et  al., 

Defendants. 


On  Appeal' of  AHLVIN  CONSTRUCTION 
CO.,  INC.,  VERNON  E.  CR03ELL  and 

JORGEN  HUBSCHMAN, 

Appellants. 


INTERLOCUTORY  APPEAL 


FROM  CIRCUIT  COURT, 


COOK  COUNTY. 


3  44 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  appeal  from  an  order  appointing  a 
receiver.   In  1942  the  Construction  Company  contemplated, 
the  erection  of  dwelling  houses  in  Cook  County,  Illinois. 
Pursuant  to  a  resolution  passed  by  the  board  of  directors 
of  the  Construction  Company,  it  entered  into  a  contract 
with  Ditis  to  pay  him  for  his  services  37-jj?  per  cent  of 
the  net  profits  derived  from  the  sale  of  dwelling  houses 
erected  by  the  Construction  Company,  or,  in  the  event  they 
were  not  sold,  then  37-2  Per  cent  of  any   and  all  equities 
that  remained  in  any  of  the  unsold  houses.   The  Construction 
Company  erected  97  dwelling  houses.   The  first  16  houses 
completed  were  sold-.   Afterwards  81  houses  were  completed 
and  rented  except  one  occupied  by  plaintiff  Ditis.   These 
houses  were  sold  by  the  Construction  Company  to  defendants 
Hubschman  and  Crosell.   This  court  affirmed  a  decree  entered 
in  the  Circuit  Court  (Ditis  v.  Ahlvin  Construction  Co.,  Inc., 
339. HI*  App.  378).   Upon  appeal  (Ditis  v.  Ahlvin  Construction 
Co.,  .Inc.,  408  111.  416)  the  Supreme  Court  reversed  that 
part  of  the  decree  relating  to  the  sale  of  the  dwelling 
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houses  to  defendants  Hubschman  and  Crosell.   A  detailed 
history  of  the  transaction  is  stated  in  the  cases  last  cited. 
The  Supreme  Court  remanded  the  cause  to  the  Circuit  Court 
where,  by  agreement  of  all  the  parties,  an  order  was  entered 
which  provided  in  effect  that  defendants  be  restrained  from 
making  any  transfers,  sales,  assignments,  or  other  disposition 
of  the  97  dwelling  houses  and  the  contracts,  deeds,  agreements, 
books,  records,  and  other  items  relating  thereto,  and  from 
disposing  of  any  of  the  collections,  proceeds,  bank  accounts, 
and  any  money  from  sales,  transfers,  or  rental  of  any  of  said 
houses,  excepting  only  payments  such  as  insurance  premiums, 
taxes,  interest,  amortization,  etc.   Subsequently  the 
chancellor  entered  the  order  here  appealed  from,  appointing 
a  receiver  and  directing  him  to  take  immediate  possession 
of  the  houses  involved,  except  those  sold  to  innocent  pur- 
chasers, and  all  of  the  assets,  money,  property,  books, 
records,  papers  and. documents  arising  out  of  or  connected 
with  the  enterprise. 

As  grounds  for  reversal,  defendants  urge  that  there 
is  no  present  necessity  for  the  appointment  of  a  receiver, 
for  the  following  reasons:   that  the  in junctional  order, 
entered  by  agreement  affords  plaintiff  ample  protection;  that 
the  amount  due  plaintiff,  if  any,  should  first  be  ascertained; 
and,  third,  that  defendants  are  able  to  pay  the  sums,  if  any, 
ultimately  found  due  to  plaintiff  from  them. 

The  Supreme  Court  concluded,  in  Ditis  v.  Ahlvln 
Construction  Co. ,  408  111.  kl6t    that  the  relationship  between 
the  parties  was  that  of  Joint  adventurers,  and  that  Ditis 
was  not  bound  by  the  purported  sale  of  the  dwellings  to 
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dofendants  Hubschman  and  Crosell.   Because  of  the  fiduciary 
relationship  between  the  parties,  as  determined  by  the 
Supreme  Court,  the  plaintiff  is  entitled  to  a  complete  dis- 
closure, of  all  matters  concerning  the  enterprise  from  its 
inception. 

The  evidence  shows  that  defendants  have  always  had, 
and  still  retain,  exclusive  possession  and  control  of  the 
dwelling  houses  in  question,  all  the  money  from  rentals, 
proceeds  of  sales,  and  all  the  books,  records,  deeds,  and 
other  documents. 

In  Chicago  Title  and  Trust  Co.  v.  Mack,  3^7  111-  **80, 
the  court  said  (p.  483):   "The  appointment  of  a  receiver  is 
a  branch  of  equity  jurisdiction  not  dependent  upon  any  statute 
and  rests  largely  in  the  discretion  of  the  appointing  court. 
It  had  its  origin  in  the  English  court  of  chancery  at  an 
early  date,  and  it  was  incidental  to  and  in  aid  of  the  juris- 
diction of  equity  to  enable  it  to  accomplish,  as  far  as 
practicable,  complete  justice  among  the  parties  before  it, 
the  object  being  to  secure  and  preserve  the  property  or  thing 
in  controversy  for  the  benefit  of  all  concerned  pending  the 
litigation,  so  that  it  might  be  subjected  to  such  order  or 
decree  as  the  court  might  make  or  render."   To  the  same  effect 
see  Firebaugh  v,  Mc Govern,  40^  111.  1^3- 

Since  the  Supreme  Court  has  defined  the  status  of 
plaintiff  as  a  coadventurer,  which  has  in  general  the  legal 
incidents  of  a  partnership,  and  being  so  closely  analogous 
that  their  rights  and  liabilities  are  usually  tested  by  the 
rules  governing  partnerships,  defendants  are  obliged  to 
share  with  plaintiff  any  knowledge  they  have  relating  to  the 
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enterprise  and  to  make  all  of  the  books,  records,  and  other 
relevant  information  equally  accessible  to  him.   The  evidence  /^ 
shows  that  they  have  failed  to  do  this.   Moreover,  plaintiff 
is  entitled  to  joint  possession  and  control  of  all  the 
assets,  including  moneys  received  from  rentals  and  sales 
of  the  houses  in  controversy.   It  is  not  denied  that  plain- 
tiff was  barred  from  participating  in  the  possession  or 
control  of  the  assets  of  the  venture.   Under  the  circumstances 
shown  by  the  record  we  think  the  chancellor  was  warranted 
in  appointing  a  receiver. 

For  the  reasons  given,  the  order  appealed  from  is 
affirmed. 

ORDER  AFFIRMED. 

KILEY,  P.J.  AND  FEINBERG,  J.  CONCUR. 
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JOHN  OLENDER, 

Appellee-Cross  Appellant, 


v. 


JAMES  GOTTLIEB,    d/b/a  WESTERN   TRAILS. 
PORTATION   COMPANY, 

Defendant— Appellant, 

and 

CHICAGO   TRANSIT 'AUTHORITY,    a  munici- 
pal  corporation, 

Defendant- Appellee 


APPEAL  FROM 
SUPERIOR   COURT 
COOK   COUNTY 


344 1.A.  5  52 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

John  Olender  filed  a  complaint  in  the  Superior 
Court  of  Cook  County  against  James  Gottlieb,  doing  business 
as  Western  Transportation  Company,  and  the  trustees  and 
receivers  of  the  corporation  doing  business  as  Chicago  Surface 
Lines  for  damages  for  injuries  sustained  when  a  streetcar 
on  which  he  was  riding  as  a  passenger  for  hire  collided 
with  a  motor  tractor  driven  by  Asil  Heaton,  alleged  to  be 
an  employee  of  Gottlieb.   Before  the  trial  Chicago  Transit 
Authority,  a  municipal  corporation,  was  substituted  as 
defendant  for  the  trustees  and  receivers.   A  trial  by  jury 
resulted  in  a  verdict  of  guilty. against  both  defendants 
with  damages  assessed  at  $3,500.   The  court  allowed  the 
Transit  Authority's  motion  for  judgment  notwithstanding 
the  verdict,  but  denied  its  motion  for  a  new  trial.   Gottlieb's 
motions  for  judgment  notwithstanding  the  verdict  and  for 
a  new  trial  were  denied.   Gottlieb  appeals  from  the  judgment 
against  him  and  plaintiff  appeals  from  the  judgment  in  favor 
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of  the  Transit  Authority,  The  appeals  have  been  consolidated. 

The  mishap  occurred  shortly  after  7:00  a.m.  on 
February  8,  19^7>  near  the  intersection  of  Archer  and  Lowe 
Avenues  in  Chicago.   Archer, Avenue  runs  in  a  southwesterly 
and  northeasterly  direction.   Lowe  Avenue  runs  south  from 
Archer  Avenue,  forming  what  is  called  a  "T"  intersection. 
Emerald  Avenue  runs  into  Archer  Avenue  from  the  south  a 
block  west  of  Lowe  Avenue,  while  Halsted  Street,  another 
north  and  south  highway,  intersects  Archer  Avenue  a  block 
west  of  Emerald  Avenue.   Immediately  to  the  north  of  Archer 
Avenue  there. is  a  railway  right  of  way,  the  tracks  of  which 
are  elevated.   Archer  Avenue  bends  slightly  to  the  south 
at  Lowe  Avenue  as  one  drives  in  a  northeasterly  direction. 
There  are  two  lines  of  street  railway  on  Archer'  Avenue 
located  in  the  center  of  the  street,  the  one  to  the  north 
being  for  southwestbound  traffic  and  the  one  to  the  south 
for  northeastbound  traffic.   There  are  two  safety  islands 
at  the  intersection  of  Archer  and  Lowe  Avenues.   The  safety 
island  for  the  southwestbound  traffic  is  north  of  the 
streetcar  tracks  and  east  of  Lowe  Avenue.   The  safety  island 
for  the  northeastbound  traffic  is  south  of  the  streetcar 
tracks  and  west  of  Lowe  Avenue.   The  collision  occurred  at 
or  near  the  southwest  end  of  the  safety  island  located 
west  of  Lowe  Avenue. 

At  about  7:00  a.m.  plaintiff  walked  from  his 
home  and  boarded  a  two-man  northeastbound  streetcar  at  the 
intersection  of  Archer  Avenue. and  Throop  Street  about  half 
a  mile  west  of  Halsted  Street.   He  paid  his  fare,  walked 
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towards  the  front  and  stood  on  the  front  platform  in  back 
of  the  raotorman.   The  streetcar  made  a  stop  at  Halsted  Street, 
after  which  it  continued  northeast  on  Archer  Avenue.   The 
mishap  occurred  when  the  streetcar  struck  a  tractor  driven   ' 
by  Asil  Keaton.   The  tractor  had  been  moving  southwest  on 
Archer  Avenue  and  was  either  turning  south  into  Lowe  Avenue 
or  making  a  "U"  turn.   As  a  result  of  the  collision  the 
driver  of  the  tractor  lo3t  his  life. 

Plaintiff  maintains  that  the  verdict  against 
the  Transit  Authority  is  fully  supported  by  the  evidence 
and  that  the  court  erred  in  allowing  the  motion  for  judgment 
notwiths tan ding  the  verdict.   The  Transit  Authority  contends 
that  there  is  no  probative  evidence  fairly  and  clearly  tending 
to  prove  a  cause  of  action  against  it.   This  defendant  as 
a  common  carrier  owed  to  plaintiff  as  a  passenger  the  duty 
to  use  the  highest  degree  of  care  commensurate  with  the 
practical  operation  of  its  railway.   It  is  undisputed  that 
plaintiff  was  in  the  exercise  of  due  care  and  caution  for 
his  own  safety.   The  trial  judge  necessarily  decided  as  a 
question  of  law  that  all  reasonable  minds  would,  agree  that 
this  defendant  was  not  negligent.   We  are  asked  to  decide 
whether  there  is  in  the  record  any  evidence  which,  standing 
alone,  and  taken  with  all  its  intendments  most  favorable 
to  the  plaintiff,  tends  to  prove  the  material  elements, 
of  his  case  against  the  Transit  Authority.   Lindroth  v. 
Walgreen  Company,  ^07  111.  121. 

Sam  Salemi,  a  witness  for  plaintiff,  testified 
that  on  the,  morning  of  the  occurrence  while  on  his  way  tc 


work  he  got  off  a  Halsted  Street  car  at  Archer  Avenue;  that 
he  crossed  to  the  northeast  corner  of  that  intersection 
intending  to  continue  his  journey  on  a  southwestbound  street- 
car or  a  truck  of  his  employer;  that  he  was  walking  on  the 
Archer  Avenue  sidewalk  in  a  northeasterly  direction;  that 
"it  was  a  clear  day,  but  kind  of  slippery  on  the  streets"; 
that  there  is  a  safety  island  at  the  north  side  of  Archer 
Avenue  and  east  of  Halsted  Street;  that  when  he  was  about 
200  feet  east  of  this  safety  island  and  looking  northeast 
he  saw  the  occurrence;  that  "that  would  bring"  witness 
about  200  feet  from  Lowe  Avenue;  that  he  saw  the  "truck" 
trying  to  make  a  turn;  that  when  he  first  saw  the  vehicle 
it  was  coming  west  towards  witness;  that  it  was  apparently 
making  a  "U"  turn  around  the  safety  island  at  Lowe  Avenue; 
that  it  was  traveling  to  the  right  of  the  streetcar  line 
before  it  started  to  make  the  turn;  that  when  he  saw  the 
"truck"  making  the  turn  he  also  noticed  the  streetcar  about 
200  feet  away  from  the  "truck";  that  "all  of  a  sudden"  he 
saw  the  streetcar  hit  the  "truck"  and  throw  it  up  in  the 
air;  that  he  saw  the  "truck"  come  down;  that  he  saw  the 
streetcar  hit  the  tractor" again  and  keep  on  going";  that 
the  streetcar  did  not  stop  until  it  had  gone  5°  feet  beyond 
the  safety  island;  and  that  the  "truck"  made  almost  a  complete 
turn  before  the  streetcar  hit  it.   Witness  testified  that  the 
tractor  was  traveling  "5  to  10  miles  an  hour  making  a  turn"; 
that  when  he  first  noticed  the  streetcar  it  was  200  feet 
from  the  tractor  and  going  between  20  and  25  miles  an  hour; 
that  between  the  time  he  first  sax-/  it  until  the  crash  occurred, 
he  did  not  notice  any  speed  change;  that  he  did  not  hear  any 
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bell  or  horn  sound;  and  that  he  did  not  notice  that  the 
motorman  applied  his  brakes.   Witness  testified  further  that 
he  is  familiar  with  the  area  of  the  occurrence;  that  Halsted 
Street  is  between  500  ?-nd-  55®   feet  from  Lowe  Avenue;  that 
"the  accident  happened  in  between  Emerald  and  Lowe  Avenue 
there  somewhere";  that  there  isaeafety  Island  "right  on 
Lowe  Avenue";  that  "that  is  where  the  accident  wound  up"; 
that  "the  accident  happened  before  the  safety  island  which 
is  on  the  south  side  of  the  street  at  Lowe  Avenue";  and  that 
it  happened  "in  between  there  and  over  here  up  towards  Halsted 
Street."   Charles  Winkler,  called  by  plaintiff,  testified 
that  he  is  a  police  officer  for  the  City  of  Chicago,  assigned 
to  the  Accident  Prevention  Division;  that  he  arrived  shortly 
after  the  occurrence;  that  the  streetcar  was  "perhaps  half  way 
out  in  that  intersection  some  distance  beyond  the  safety 
island,"  headed  northeast;  that  the  tractor  was  at  the  south- 
west end  of  the  island;  and  that  the  tractor  had  the  name 
"Western  Transportation"  on  it. 

James  Moretti,  the  motorman,  testified  that  there 
was  no  traffic  directly  in  front  of  him  or  to  the  right 
of  his  car  as  the  car  proceeded;  that  he  noticed  the  tractor 
traveling  west  on  Archer  Avenue;  that  the  street  was  slippery; 
that  when  he  first  noticed  the  tractor  it  was  on  the  north  side 
of  Archer  Avenue  traveling  west  be  Ween  the  safety  island 
and  the  curb  toward  the  front  end  of  the  safety  island  on  the 
north  side  of  the  street,  at  which  time  the  streetcar  was 
"maybe  80  feet  from  the  safety  island";  that  the  tractor 
commenced  to  skid  when  it  was  about  50  feet  from  the  streetcar; 
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that  at  this  time  the  streetcar  was  50  or  60  feet  west  of  the 

safety  island  on  the  south  side  of  the  street;  that  at  that 

time  the  tractor  was  "past  the  intersection  of  Lowe";  that 

"I  was  about  ^O.feet   away  from  him  xvhen  he  lost  control  of 

it";  that  he  came  across  the  street  broadside;  that  the 

tractor  was  facing  north  and  south  and  skidded  completely 

across  the  street;  that  when  witness  "saw  he  was  going  to 

hit  the  front  of  the  streetcar"  he  "hollered  and  gave  a 

warning  to  get  off  the  platform";  that  he  shut  off  the 

power  on  the  streetcar  and  applied  his  brakes  and  that  "in 

the  last  second"  he  turned  his  back  to  get  away  from  the 

flying  gla.ss  and  was  knocked  against  the  bulkhead  or  exit 

door;  that  the  front  end.  of  the  streetcar  was  demolished; 

that  the  impact  "severed  the  air  lines  in  the  guard  rails 

in  back  of  the  motorman";  that  the  controller  was  down; 

that  there  was  no  power;  that  "it  wae  knocked  back  on  power 

again";  that  when  he  noticed  "that  the  car  had  commenced  to 

move  again  after  it  had  come  to  a  complete  stop"  he  "hollered 

for  the  conductor  to  pull  the  pole";  that  witness  did  not 

stop  the  car  with  the  controller;  that  the  pole  was  pulled 

so  that  there  would  be  no  current  with  which  to  operate 

the  motor;  and  that  plaintiff  was  sitting  down  and  holding 

his  arm.   Witness  estimated  the  speed  of  the  tractor  as  it 

"slid  over  on  my  track"  as  over  50  Hiles  an  hour;  that  when  he 

first  saw  the  tractor  the  streetcar  was  traveling  between 

15  and  18  miles  an  hour;  that  at  the  time  of  the  impact  the 

streetcar  was  "practically  to  s  stop";  that  the  driver  of 

was 

the  tractor  gave  no  warning  that  he^ "coming  over  on  my  tracks"; 
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that  the  streetcar  traveled  about  80  feet  after  the  controller 
was  knocked  off J  and  that  when  it  came  to  a  stop  the  front 
end  was  about  the  middle  of  the  intersection  of  Love  Avenue. 
He  testified  further  that  the  safety  island  is  about  16  feet 
long;  that  the  "conditions  of  the  street  for  a  streetcar 
were  perfect";  that  "for  an  automobile  they  were  dangerous"; 
that  the  streetcar  was  in  good  condition;  that  the  "brakes 
were  in  good  shape";  that  going  at  15  or  18  miles  an  hour 
under  conditions  such  as  existed  that  day  he  could  bring 
the  streetcar  to  a  stop  within  ^0  or  50  feet;  that  after  the 
impact  with  the  tractor  his  car  went  80  feet;  that  he 
estimated  the  tractor  weighed  about  three  tons;  that  most 
of  the  damage  was  done  to  the  right  front  end  of  the  streetcar; 
and  that  when  he  saw  the  tractor  start  to  skid  125  feet  down 
the  street,  he  did  not  immediately  apply  his  brakes,  at  which 
time  the  tractor  was  traveling  on  the  north  sio.e  of  Archer 
Avenue. 

The  collision  occurred  itfeet  of  Love  Avenue  and 
between  street  intersections  where  the  law  affords  a  street- 
car the  superior  right. of  way  upon  that  part  of  the  street 
occupiedby  its  tracks.   Pienta  v.  Chicago  City  Hy.  Co.,  28^ 
111.  2^-6,  26^;  North  Chicago  Electric  Ry.  Co.  v.  Peuser,  190 
111.  67,  70.   The  law  of  the  road  provides  that  vehicles  when 
passing  shall  keep  to  the  right  of  the  center  of  the  road. 
Harrison  v.  Bingheim,  350  111.  269,  272;  Sec.  151,  Ch.  95-1/2, 
111.  Rev.  Stats.   The  motorman  was  only  required  to  operate 
his  car  with  reference  to  perils  which  reasonably  might  be 
expected  to  occur.   To  require  him  to  run  his  car  with  such 
caution  as  to  guard  against  unusual  or  extraordinary  perils 
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would  be  to  require  him  to  so  operate  his  car  as  to  prevent 
the  practical  operation  of  the  road.   Chicago  Union  Traction 
Co.  v.  Br o way,  206  111.  615.   The  danger  of  collision  did  not 
commence  and  become  apparent  until  the  tractor  turned  to 
cross  the  track.   Plaintiff  places  great  reliance  on  the 
testimony  of  Salemi,  who  was  more  than  a  block  away  from  the 
place  of  the  occurrence  and  not  in  a  position  to  see  and  know 
the  distance  between  the  vehicles  involved  in  the  mishap. 
Evidence  that  has  no  probative  force  cannot  be  considered  in 
passing  upon  a  motion  for_ judgment  notwithstanding  the  verdict. 
According  to  this  witness,  before  the  tractor  made  the  turn  it 
was  traveling. on  the  southwestbound  track,  or  just  outside 
of  that  track.   It  is  common  knowledge  that  a  streetcar  track 
is  a  little  less  than  five  feet  i-d.de  and  that,  the  space  between 
the  trades  does  not  exceed  five  feet  in  width.   When  the 
tractor  turned  it  traveled  not. to  exceed  20  feet  before 
the  streetcar  collided  with  it.   According  to  this  witness, 
while  the  tractor  was  traveling  not  to  exceed  20  feet,  the 
streetcar  traveled  200  feet,  or  ten  times  as  far.   This 
would  necessarily  require  the  streetcar  to  travel  ten  times 
as  fast  as  the  tractor.  According  to  the  witness  the  tractor 
was  going  5  to  10  miles  an  hour  making  the  turn  and.  the 
streetcar  was  going  between  20  and  25  miles  an  hour.   Thus, 
the  streetcar  was  going  between  two  times  and  five  times 
as  fast  as  the  tractor.   Under  such  circumstances  it  would 
have  been  a  physical  impossibility  for  the  streetcar  to  travel 
ten  times  as  far  as  did  the  tractor  in  the  same  amount  of 
time.   This  witness  also  said  he  did  not  notice  any  application 
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of  the  brakes  or  any  change  of  speed  of  the  streetcar  and 

that  he  did  not  hear  any  bell  or  horn  sounded. 

The  fact  that  a  vehicle  traveling  on  the  other 
side  of  the  street  starts  to  skid  does  not  present  a  condition 
of  danger  to  a  streetcar  operating  on  the  opposite  side  of 
the  street.   Practical  operation  of  a  streetcar  does  not 
require  that  the  motorman  must  stop  and  start  his  car  every 
time  he  sees  a  vehicle  on  the  other  side  of  the  street  start 
to  skid  a  little.   Until  such  time  as  the  turning  actually 
occurred,  the  motorman  in  the  operation  of  his  streetcar 
was  justified  in  proceeding  on  the  theory  that  the  tractor 
would  stay  on  its  own  side  of  the  street.   The  motorman 
did  not  apply  his  brakes  when  he  saw  the  tractor  start  to 
skid  a  little  when  it  was  125  feet  or  more  from  the 
streetcar  and  on  the  other  side  of  the  street.   The  tractor 
was  50  feet  from  the  streetcar  when  the  driver  of  the  tractor 
undertook  to  make  a  nU"  turn  between  the  intersections  or  lost 
control  of  it  and  it  started  to  turn  and  skid  toward  the 
track  on  which  the  streetcar  was  being  operated.   The  motor- 
man  testified  that  he  shut  off  the  power,  applied  the  brakes, 
gave  warning  to  the  passengers  on  the  front  platform,  turned 
his  back  to  get  away  from  the  flying. glass  and  was  knocked 
up  against  the  bulkhead  or  exit  door.   This  was  not  denied  by 
any  probative  evidence.   Salemi  was  in  no  position  to  know 
whether  the  motorman  shut  off  the  power  and  applied  the 
brakes.   The  motorman  said  the  tractor  faced  north  and  south 
and  skidded  across  broadside.   After  the  collision  the  street- 
car, was  not  stopped  with  the  controller  which  had  been  knocked 
off.   It  was  stopped  by  pulling  the  trolley  pole  off  so  there 
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would  be  no  current  to  drive  the  motor.   The  air  lines  had 
been  severed  so  that  when  the  trolley  pole  was  pulled  off, 
there  was  no  way  of  ap  dying  the  brakes.   That  is  why  the 
car  went  about  80  feet  to  the  center  of  Lowe  Avenue  before 
it  finally  stopped.   This  was  the  result  of  the  collision 

and  not  the  cause  of  it.   We  find  that  the  court  was  right   -4 ^ 

in  entering  judgment  notwithstanding  the  verdict  in  favor 
of  the  Transit  Authority. 

Gottlieb  asserts  that  the  court  erred  in  refusing 
to  direct  a  verdict  for  him  and  in  denying  his  motion  for 
judgment  notwithstanding  the  verdict.   In  addition  to  a 
general  denial  of  the  allegations  in  plaintiff's  complaint, 
this  defendant  specifically  stated  in  his  answer  that  at  the 
time  and  place  alleged  in  the  complaint  he  did  not  own, 
operate,  manage,  drive  or  control  the  tractor  alleged  to 
have  caused  the  injuries.   The  tractor  was  owned  by  Lester 
Heaton  of  Cedar  Rapids,  Iowa,  and  at  the  time  of  the 
occurrence  was  being  driven  by  his  brother,  Asil  Heaton, 
and  was  under  lease  to  defendantj  whose  warehouse  was 
located  at  2500  South  Normal  Avenue,  two  blocks  east  and  one 
block  south  of  the  place  where  the  collision  occun-ed.   Asil 
Heaton  was  on  defendant's  regular  payroll.   He  was  paid 
only  by  the  mile  and  his  payment  would  start  at  the  time 
his  brother's  tractor  was  hooked  on  to  one  of  defendant's 
trailers.   The  defendant  had  a  social  security  number  for 
Asil  Heaton,  _ Since  19^6  he  worked  regularly  and  exclusively 
for  defendant.   He  was. not  paid  for  any  other  time  as  he 
was  on  a  mileage  basis.   This  defendant  had  65  to  70  trucks 
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of  his  own  and  in  addition  leased  tractors  to  haul  his 
trailers.   All  drivers,  whether  they  used  defendant's  trucks. 
or  tractors  or  drove  leased  equipment,  were  paid  by  the  mile. 
When  the  defendant's  drivers  would  cone  into  Chicago  with 
loads  they  would  deliver  the  loads  to  defendant's  warehouse. 
After  drivers  arriving  from  out  of  town  had  delivered  their 
loads  to  the  warehouse  they  would  go  to  their  hotel.   It 
was  defendant's  custom  to  let  the. driver  have  a  minimum 
rest  of  eight  hours  between  loads.   As  drivers  wore. needed 
they  would  be  called  and  told  what  loads  to  pick  up.   After 
a  driver  delivered  his  lead,  defendant  would  not  know  where 
the  driver  went  with  his  tractor.   Out  of  town  drivers, 
including  Asil  Hoaton,  stayed  either  at  the  Mctropole  or 
the  New  Michigan  Hotel  in  Chicago  and  were  subject  to  call 
at  any  time  by  defendant. 

The  gas  ana  oil  used  in  leased  tractors  were  paid 
for  by  the  owners  of  the  tractors.   If  an  accident  occurred, 
defendant  had  nothing  to  do  with  ordering  repairs.   If 
defendant  paid  a  repair  bill  on  a  leased  tractor,  such  payment 
was  deducted  from  the  driver's  earnings.   Defendant  was  billed 
for  towing  Lester  Heaton' s  tractor  after  the  collision  on 
February  8,  19^7.   Asil  Heaton  brought  in.  a  load  to 
defendant's  warehouse  on  February  7>  19^7.   The'  record  is 
silent  as  to  the  whereabouts  of  Asil  Heaton  between  the  time 
of  delivering  his  load  on  February  7  and  the  time  of  his 
death  resulting  from  the  collision  between  the  tractor  he 
was  driving  and  the  streetcar  on  the  morning  of  February  8, 
19^7;  nor  is  there  any  evidence  that  defendant  or  any  of 
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his  representaives  communicated  with  or  called  Asil  Heaton 
between^ the  tine  of  delivering  his  last  load  on  February, 
7,  19^7,  and  the  tine  of  his  death  the  following  morning. 
The  record  is. silent  as  to  where  he  was  going  at  the  tine 
of  the  nishap. 

Plaintiff  urges  that  the  facts  and  circumstances 
in  the  case  raise  legal  inferences  and  presumptions  that 
Asil  Keaton  in  operating  the  tractor  was  acting  within  the 
scope  of  his  employment.   He  points  out  that  the  courts  of 
this  state  and  other  jurisdictions  hold  that  proof  of  owner- 
ship of  a  commercial  vehicle  raises  the  presumption  and 
inference  that  the  operator  is  the  agent  and  servant  of  the 
owner  and  that  the  operator  is  acting  within  the  scope  of 
his  enploynent,  which  can  only  be  rebutted  by  clear  and 
convincing  evidence.   The  parties  are  in  agreement  that  the 
burden  of  proof  was  on  plaintiff  to  prove  that  Asil  Heaton 
was  acting  in  the  scope  and  course  of  his  employnent  for 
Gottlieb  at  the  tine  of  the  collision,  and  that  the 
doctrine  of  respondeat  superior  is  applicable  only  when  there 
is  a  relationship  of  employer  and  employee  and  when  the  employee 
is  acting  within  the  scope  and. course  of  his  enploynent.   The 
rule  is  well  stated  ^n  57  C.  J.  S. ,  Sec.  615,  p.  39^,  (b): 

"The  burden  is  on  plaintiff  to  establish  the 
liability  of  the  master  by  showing,  for  example,  that  the 
relation  of  master  and  servant  existed  at  the  tine  of  the 
injury  with  respect  to  the  particular  transaction  in 
question,  and  that  the  servant  acted  within  the  scope  of 
his  enploynent,   The  burden  is  on  defendant  to  rebut  a 
prima  facie  case. " 

The  only  reasonable  inference  that  can  be  drawn  from  the 
record  is  that  the  tractor  was  leased  to  pull  trailers 
either  loaded  or  empty.   It  would  be  conjecture  to  say  that 
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it  was  leased  to  allow  Asil  Heaton  to  drive  it  at  Lowe  and 
Archer  Avenues  on  his  own  tine  and  about  no  business  of  the 
defendant.   Asil  Heaton  xvas  employed  only  to  haul  trailers. 
His  compensation  began  when. such  activity  commenced  and  ended 
when  the  trip  was  concluded.   There  is  no  evidence  that 
Asil  Heaton  was  on  his  way  to  the  terminal  at  the  time  of  the 
occurrence.  Assuming,  arguendo  that  he  wo.s  on  his  way  to 
defendant's  terminal,  it  has  always  been  the  law  in  this 
state  that  when  the  day's  work  has  ended  and  the  employee 
has  left  his  master's  premises,  the  relationship  of  master 
and  servant  is  suspended.   Public  Service  Company  of. Northern 
Illinois  v.  Industrial  Commission,  370  111.  334,  335,  There 
are  cases  such  as  Heelan  v  Guggenheim,  210  111. . App. . 1, 
and  Couch  v.  Central  Republic  Trust  Co.,  291  111.  App.  605, 
holding  the  employer  liable,  but  in  those  cases  the  accidents 
occurred  within  the  hours  of  the  servant's  contract  of 
employment  and  the  employee  was  obeying  a  direction  of  his 
employer.   Plaintiff  claims  that  there  is  a  presumption  that 
the  operator  of  the  vehicle  is  the  agent  and  servant  of  the 
owner  and  that  the  operator  is  acting  within  the  scope  of 
his  employment.   Our  Supreme  Court  said  in  Lohr  v,  Sarlcmann 
Cartage  Co. ,  335  111.  335j  that  presumptions  are  never 
indulged  in  where  established  facts  exist;  that  they  supply 
the  place  of  facts;  and  that  when  evidence  is  produced,  which 
is  contrary  to  the  presumption,  the  presumption  vanishes 
entirely.   Plaintiff  places  reliance  on  the  case  of 
Kavale  v.  Morton  Salt  Co. ,  2^2  111.  App.  205;  329  111.  V+5. 
There  the  mishap  occurred  during  the  regular  hours  of  the 
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servant's  enploynent.   The  court  found  he  was  delivering 
wood  to  another  employee,  which  "the  jury  were  warranted 
in  finding  was  in  part  for  the  benefit  of  the  defendant. " 
The  cited  case  is  not  applicable  to  the  facts  of  the  instant 
case.   In  our  opinion  plaintiff  failed  to  prove  that  Asil 
Heaton  was  the  servant  of  Janes  Gottlieb  at  the  tine  of  the 
occurrence  and  with  respect  to  the  transaction  out  of  which 
the  injuries  arose. 

The  judgment  of  the  Superior  Court  of  Cook  County 
in  favor  of  Chicago  Transit  Authority  and  against  plaintiff 
is  affirmed,  and  the  judgment  of  plaintiff  against  Janes 
Gottlieb,  doing  business  as  Western  Transportation  Company, 
is  reversed,  and  the  cause  remanded  with  directions  to  enter 
judgment  notwithstanding  the  verdict  in  favor  of  James 
Gottlieb  and  against  plaintiff. 


JUDGMENT  AFFIRMED  IN  PART,  REVERSED 
IN  PART  AND  CAUSE  REMANDED  WITH 

DIRECTIONS. 


FRIEND  AND  NIEMEYER,  JJ. ,  CONCUR. 
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LEO  SLUTZKIN, 

Appellee, 

v. 

VILLAGE  OF  LINCOLNWOOD,  a 
Municipal  Corporation; 


Appellant 


.    I 


INTERLOCUTORY  APPEAL 
CIRCUIT  COURT 

COOK  COUNTS* 


1-J  Tfc  3c  JL  era.©    qJ>  <$  09 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  June  1,  1951»  Leo  Slutzicin  filed  a  complaint 
in  the  Circuit  Court  of  Cook  County  against  the  Village  of 
LincolnwoOd  praying  for  a  writ  of  mandamus  commanding 
defendant  and  its  officers  to  issue  a  license  for  the 
operation  of  a  hamburger,  lunchstand  and  sea  food  establish- 
ment, to  furnish  a  water  supply  and  to  permit  advertising 
display  signs  on  certain  premises  in  the  village.   Issue 
was  joined  and  following  a  trial  the  court, on  July  2,  1951* 
entered,  judgment  in  mandamus  directing  defendant  to  do  the 
things  sought.   On  July  6,  1951»  defendant  filed  a  notice 
of  appeal.   On  July  11,  1951>  "the  court  entered  an  order,  ( 
by  authority  of  Par.  3>  Sec.  82  of  the  Civil  Practice  Act, 
that  the  appeal  operate  as  a  supersedeas  without  defendant 
being  required  to  give  bond. 

On  July  18,  1951>  plaintiff  filed  a  complaint 
for  a  temporary  and  permanent  injunction,  restraining 
defendant,  its  officers  and  deputies,  pending  the  disposition 
of  the  appeal  in  the  mandamus  proceeding,  from  interfering 
with  or  preventing  him  from  conducting  his  business,  from 
serving  any  summons  or  arresting  him  or  any  of  his  employees, 
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or  requiring  him  or  then  to  post  bail,  from  filing  or 
prosecuting  any  complaints  against  him  or  them  on  account 
of  alleged  violations  of  any  ordinances  purporting  to  apply 
to  the  conduct  of  the  business,  and  from  prosecuting  any 
pending  complaints.   On  July  19 J  1951»  the  chancellor 
entered  an  order  for  a  temporary  injunction  restraining 
defendant,  its  officers,  agents  and  employees,  as  prayed 
in  the  complaint,  and  on  the  same  day  denied  defendant's 
motion  to  vacate  the  order.   Defendant,  appealing,  asics 
that  the  order  granting  the  injunction  be  reversed. 

A  supersedeas  suspends  the  efficacy  of  a  judgment, 
but  does  not,  like  a  reversal,  annul  the  judgment.   People, 
v.  David,  328  111.  230,  234.   The  general  rule  is  that  the 
effect  of  a  supersedeas  is  to  suspend  proceedings  and 
preserve  the  status  quo  pending  the  determination  of  the 
appeal.   C.  J.  S.  4,  Sec.  662,  page  1149.   Plaintiff 
maintains  that  he  was  operating  a  "going  business"  at  the 
time  of  the  issuance  of  the  injunction.   The  judgment  did 
not  authorize  him  to  open  and  operate  his  place  of  business  I J 
without  a  license.   At  the  time  the  mandamus  action  was 
filed  and  at  the  time  judgment  was  entered  therein,  plain- 
tiff did  not  have  a  license  to  operate  his  business.   The 
supersedeas  suspended  the  judgment  in  mandamus.   Plaintiff 
points  out  that  the  object  of  the  supersedeas  is  "to  stay 
future  proceedings  and  not  undo  what  is  already  done," 
citing  the  David  case,  in  which  the  court  held  that  during 
the  pendency  of  the  appeal  the  preservation  of  the  status 
quo  required  that  the  individual  concerned  should  continue 


in  office.   In  the  instant  case  the  order  directing  the 
defendant  to  issue  the  license  has  been  suspended  pending 
the  determination  of  the  appeal  therein*   The  chancellor 
erred  in  enjoining  the  defendant  and  its  officers  from 
doing  what  they  conceive  to  be  their  duty.   Hie  effect  of 
the  order  granting  the  temporary  injunction  is  to  nullify 
the  supersedeas.   Under  the  decisions  plaintiff  has  an 
adequate  remedy  at  law.   Grace  Church  v.  City  of  Zion,  300 
111.  513;  Rockford  Amusement  Co.  v.  Baldwin,  252  111.  App, 
1;  Vita£ra-ph  Co.  v.  City  of  Chicago ,  209  HI.  .4PP«  591; 
People  or.  rel.  Moroney  v.  Allman,  2?3  111.  App.  227. 

For  the  reasons  stated  the  order  of  the  Circuit 
Court  of  Cook  County  of  July  19,  1951,  granting  a  temporary 
injunction  is  reversed. 

ORDER  REVERSED. 
FRIEND  AND  NIENEYER,  JJ.  CONCUR. 
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EVAHLYN  STROMSEM, 

Appellee, 
v. 
HAROLD  J.  STROMSEM, 

Appellant. 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  case,  which  was  here  consolidated  with  cause 
No.  45267>  in  which  an  opinion  is  "being  concurrently  filed, 
involves  payment  of  attorney's  fees  to  plaintiff  for  defend- 
ing her  former  husband's  petition  to  be  relieved  of  further 
alimony  payments  by  reason  of  her  remarriage  and  for  defend- 
ing the  appeal  in  cause  No.  45267.   The  court  awarded  her 
two  separate  fees  of  $2500  for  these  services. 

It  is  urged  by  defendant  that  the  petition  for 
fees  must  allege,  and  the  evidence  must  show,  that  the  wife 
is  without  means,  as  distinguished  from  "income,"  to  defend 
the  litigation,  and  that  the  court  has  no  jurisdiction  to 
make  an  allowance  of  attorney's  fees  or  expenses  in  connection 
with  defendant's  appeal  because  the  subject  matter  does  not 
involve  a  question  of  divorce  or  a  matrimonial  issue,  as  con- 
templated by  the  statute.   These  contentions  are  effectively 
disposed  of  in  Walters  v.  Walters,  409  111.  298,  with  the 
following  comment:   "Had  the  defendant  complied  with  the  terms 
of  his  agreement  plaintiff  would  not  be  in  court.   It  was 
his  refusal  to  carry  out  its  provisions  which  forced  her  to 
resort  to  the  courts  for  relief.   In  such  a  situation  the 
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plaintiff  should  not  be  without  her  reasonable  attorney's 
fees,  a  right  accorded  to  her  under  the  statute,  and  the 
referral  by  the  Appellate  Court  for  an  order  therefor  was 
proper."   It  should  be  added  that  the  Wife  in  the  Walters, 
case  had  substantial  earnings  in  her  own  right,  derived 
from  her  profession  as  an  interior  decorator  which  made  her 
self-supporting. 

However,  we  agree  with  defendant's  contention 
that  the  allowance  of  $2500  in  each  instance,  or  an  aggregate 
of  55000,  was  excessive.   No  testimony  was  adduced  upon  the 
hearing.   The  arguments  of  counsel  preceding  the  orders  and 
judgments  from  which  the  appeals  were  taken  were  comparatively 
brief.   After  an  examination  of  defendant's  petition,  we  have 
reached  the  conclusion  that  01000  would  be  a  fair  and  reason- 
able allowance.   The  consolidated  appeal,  although  it  involved 
the  same  questions,  necessitated  the  writing  of  briefs,  and 
accordingly  we  think  that  01500  for  services  rendered  in 
defending  the  appeal  would  be  a  fair  allowance.   Consequently 
the  orders  of  the  Superior  Court  with  respect  to  the  allowance 
of  fees  are  reversed,  and  judgment  is  entered  here  for  the 
respective  sums  of  $1000  and  01500,  or  an  aggregate  of 
02500. 

ORDERS  REVERSED, 
JUDGMENT  HERE. 

BURKE,  P,  J.  AND  KIEMEYER,  J.,  Concur. 
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ELEANOR  BINDER, 


SAMUEL  BINDER, 


Appellee, 


Appellant. 


)   INTERLOCUTORY 
APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT: 

June  13 »  1951  Eleanor  Binder  filed  a  complaint 
for  separate  maintenance  in  the  Superior  Court  against 
the  defendant  Samuel  Binder,  and  had  service  of  summons  on 
the  same  day.   Immediately  thereafter,  also  on  June  13> 
she  procured  an  order  for  an  Injunction  without  notice _ 
and  without  bond,  restraining  defendant  from  "striking, 
molesting  or  interfering  with  plaintiff  *  *  *,  from  selling, 
disposing  of,  destroying,  encumbering,  transferring  or 
removing  the  furniture,  furnishings  and  other  household 
and  personal  belongings  and  effects  *  *  *  located  at  577 
Woodlawn  Avenue,  Glencoe,  Illinois,11  property  owned  by 
them  as  joint  tenants  of  the  approximate  value  of  $33,000.00, 
in  which  they  had  resided  before  the  separation.   The 
injunction  writ  was  issued  forthwith  and  served  on  the 
defendant  on  June  13.   The  following  day  defendant  filed 
a  petition  for  change  of  venue,  which  was  granted,  and  the 
case  was  transferred  from  jPadg^^e^.ort_^_jTudge,.Sbarbaro» 
June  20  defendant  filed  his  answer  and  counterclaim  for 
divorce.   Motion  to  dissolve  the  injunction  was  made  and 
continued  to  July  16,  1951?  and  heard  by  Judge  Hoffman, 
who  denied  the  motion  by  a  written  order  which  found  in 
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part  that  "to  entertain  defendant's  motion  to  dissolve  the 
Injunction  and  vacate  order  entered  on  June  13,  1951  by 
His  Honor,  Judge  Rudolph  F.  Desort,  would  be  in  effect 
requesting  this  Court  to  pass  in  review  upon  an  order 
entered  by  a  Judge  having  like  jurisdiction  herein." 
Defendant  has  taken  an  interlocutory  appeal  from  that  order; 
no  brief  has  been  filed  by  plaintiff. 

The  principal  question  presented  is  whether  the 
injunction  was  improvidentily  issued  without  notice  and 
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■ 
without  bond.   Section  3  of  the  Injunction  Act  (111.  Rev. 

Stat.  19^9,  ch.  69)  expressly  provides:   "No  court  or  judge 


shall  grant  an  injunction  without  previous  notice  of  the 
time  and  place  of  the  application  having  been  given  to  the^ 
defendants  to  be  affected  thereby,  *  *  *  unless  it  appears, 
from  the  complaint  or  affidavit  accompanying  the  same,  that 
the  rights  of  the  plaintiff  will  be  unduly  prejudiced  if 
the  injunction  is  not  issued  immediately  or  without  notice." 

The  complaint  alleges  that  defendant  has  threatened 
to  dispose  of  personal  assets  belonging  to  both  of  the 
parties;  that  she  fears  that  unless  a  writ  of  injunction  be 
issued  enjoining  defendant  from  disposing  of  them,  plaintiff 
will  be  irreparably  damaged;  and  that  if  notice  is  given 
"this  will  cause  her  irreparable  harm  and  injury;  that 
plaintiff  has  not  sufficient  funds  wherewith  to  post  bond 
for  the  issuance  of  said  Writ  of  Injunction."   Allegations 
similar  to  these  were  held  to  be  insufficient  to  support 
the  issuance  of  a  writ  of  injunction  without  notice  and_ 
without  bond  in  Peck  v.  Peck,  213  111.  App.  &&5    (Abst.), 
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and  in  an  unbroken  line  of  more  recent  decisions,  including 
Grossman  v.  Grossman,  304  111;  App,  5  07,  and  Grown  31cLk.  Corp. 
v.  Monroe  Amusement  Corp..,  3  26.  111.  App.  4-30.   In  Pro s sman 
v.  G-ro s sman ,  supra,  approving  the  holding  in  Brln  v.  Craig, 
135  111.  App.  301,  it  was  said  that  no  presumptions  are  to 
be  indulged  in  favor  of  action  without  notice,  but  that  the 
parties  must,  on  facts  stated  and  sworn  to,  bring  themselves 
within  the  exceptions  of  the  statute,  and  that  failing  to  do 
so,  the  injunction  granted  would  be  held  to  be  improvident 
and  would  be  dissolved.   In  Sharp in ski  v.  Veterans  of 
Foreign  Wars,  34-3  111.  App.  271,  a  per  curiam  opinion  filed 
this  year,  the  second  division  of  this  court  had  occasion 
to  consider  the  propriety  or  impropriety  of  issuing  an  in- 
junction without  notice.   It  was  there  pointed  out  that 
almost  every  opinion  of  this  court  which  has  had  occasion 
to  take  notice  of  this  question,  has  emphasized  the  need 
for  great  caution  in  the  granting  of  such  orders,  whether 
for  receivers  §r  for  injunction,  citing  numerous  cases. 

After  a  careful  examination  of  the  complaint  we 
are  convinced  that  the  injunction  was  improvidently  issued. 
The  complaint  alleged  no  facts  from  which  the  reasonable 
conclusion  could  be  drawn  that  defendant  would  injure  plain- 
tiff or  dispose  of  the  household  assets  if  notice  of  the 
application  for  an  injunction  had  been  served  upon  him.  .The 
order  of  the  Superior  Court  should  therefore  be  reversed. 

As  heretofore  stated,  Judge  Hoffman  thought  that 
he  lacked  authority  or  jurisdiction  to  review  the  order  of 
Judge  Desort  when  defendant  moved  to  dissolve  the  injunction 


with  a  supporting  answer.   Under  Supreme  Court  Rule  No.  31 
and  Appellate  Court  Rule  No.  21  (2nd  par.)  which  have  been 
embodied  into  the  statute  as  chapter  110,  section  259«31> 
when  "an  interlocutory  order  or  decree  is  entered  on   an 
ex  parte  application,  the  party  proposing  to  take  an  appeal 
therefrom  shall  first  present,  on  notice,  a  motion  to  vacate 
the  order  or  decree  to  the  trial  court  entering  such  order 
or  decree.   Appeal  may  be  taken  if  the  motion  is  denied,  or 
if  the  court  does  not  act  thereon  within  seven  days  after 
its  presentation."   Obviously,  defendant  could  not  seek  a 
review  of  the  injunction  order  until  and  unless  he  had  pre- 
sented a  motion  to  vacate  that  order  and  dissolve  the  in- 
junction.  That  was  the  very  purpose  for  the  enactment  of 
the  foregoing  rules.   At  the  time  he  presented  his  motion 
to  vacate,  a  change  of  venue  had  been  duly  granted  from 
Judge  Desort,  and  of  course  no  motion  could  be  presented  to 
him.   If  we  were  to  approve  Judge  Hoffman's  refusal  to 
review  Judge  Desort1 s  order,  defendant  would  be  left  without 
the  right  of  appeal.   On  occasions  judges  have  been  reluctant 
to  review  orders  previously  entered  in  a  case  by  fellow 
judges,  but  in  this  instance  the  motion  to  vacate  and  dis- 
solve the  injunction  was  one  that  necessarily  required  one 
of  the-  judges  of  the  court  to  determine  whether  the  injunc- 
tion was  improvidently  issued  without  notice  and  without 
bond.   Defendant  was  entitled  to  a  ruling  on  his  motion  to 
dissolve  the  injunction  upon  the  merits,  and  it  was  error 

for  the  court  to  refuse  such  ruling. 

For  the  reasons  indicated  the  order  denying 

defendant's  motion  to  dissolve  the  injunction  is  reversed, 

as  is  the  injunction  which  we  hold  to  have  been  improvidently 

issued. 

Orders  reversed. 

Burke,  P.J.  and  Niemeyer,  J.  Concur. 
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BITUMINOUS  CASUALTY  CORPORATION, 
a  corporation, 

Appellant, 


v. 


M.  M.  LANGENDERFER  and  I.  H. 
LANGENDERFER-,  individually  and 
trading  as  SOUTHERN  EXPRESS  and 
SOUTHERN' EXPRESS  COMPANY,  a  cor- 
poration, 

Appellees. 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO 
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MR,  JUSTICE'  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 
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Plaintiff  appeals  from  a  judgment  for  defendants 
entered  on  the  verdict  of  the  jury  in  its  action  for 
additional  premiums  on  a  Workmen's  Compensation  policy 
based  on  a  hired  teams  and  hired  automobiles  endorsement 
alleged  to  have  been  attached  to  the  policy.   Defendants  i- 
claimed  that  the  policy  had  been  lost. 

Plaintiff,  from  records  in  its  files,  constructed  a 
specimen  policy  which  was  received  in  evidence.   The  sole 
issue  of  fact  was  whether  or  not  the  above  endorsement  was  a  / 
part  of  the  original  policy  delivered  to  defendants.   There 
is  no  direct  testimony  that  it  had  been  endorsed  on  or 
attached  to  the  policy  at  the  time  of  delivery.   There  is  no 
positive  testimony  that  it  was  not  on  the  policy  when  delivered. 
The  instructions  of  the  court  are  confusing  and  contradictory. 
The  jury  was  instructed  "that  the  policies  of  insurance  here 
in  evidence  embodied  the  entire  contract  between  the 
plaintiff  and  the  defendant. "   A  further  instruction  directed 
the  jury  to  find  the  defendants  not  guilty  if  they  found  that 
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the  endorsement  was  not  attached  to  the  policy.   At  the 
request  of  plaintiff  a  special  interrogatory — "Was  the 
hired  teams  and  hired  automobiles  endorsenent  attached 
to  the  original  policy  of  insurance  as  delivered  to  the 
defendants?" — was  submitted  to  the  jury,  which  answered 
"No."  .The  verdict  for  defendants  is  consistent  with  this 
answer. t    Plaintiff  moved  for  Judgment  notwithstanding  the 
verdict,  or  in  the  alternative  for  a  new  trial.   In  neither 
notion  was  an  objection  nade  that  the  answer  to  the  interroga- 
tory was  contrary  to  the  weight  of  ©Tideaae*  although  the 
notions  did  raise  the  objection  that  the  verdict  was  contrary 
to  the  evidence.   This  does^not  preserve  the  objection  to  the 
answer  to  the  interrogatory,  and  the  finding  of  the  jury  is 
conclusive  and  controlling.   Brinie  v.  Belden  Mfg.  Co. ,  287  111. 
11;  Brant _  v.  Chicago  &  Alton  R.  Co.,  2?4  111.  606;   Rubotton  v, 
Crane  Co. ,  302  111.  App.  58;  Worthen  v.  Thomson,  3^3  111.  App. 
62. 

The  judgment  is  affirmed, 

AFFIRMED. 

Burke,  P.  J.,  and  Friend,  J.,  concur. 
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BERNARD  KULCZYK, 

v. 


Appellee, 


THE  BOARD  OF  FIRE  AND  POLICE 
COMMISSIONERS  OF  THE  CITY  OF 
CALUMET  CITY,  ILLINOIS,  and 
JULIUS  HOFFMAN,  MAURICE  LeNOUE 
and  BERNARD  SKWIRTZ,  Members  of 
said  Board, 

Appellants. 


APPEAL  FROM 
CITY  COURT  OF 
CALUMET  CITY 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  in  a  proceeding 
under  the  Administrative  Review  Act  reversing  an  order  of 
The  Board  of  Fire  and  Police  Commissioners  of  Calumet  City 
discharging  plaintiff  as  Lieutenant  of  Police  and  member  of 
the  police  department  of  Calumet  City  for  conduct  unbecoming 
an  officer. 

On  June  9,  19^9  Gerald  W,  Lunney,  owner  and 
operator  of  a  gasoline  service  station  at  6lst  street  and 
Ellis  avenue,  Chicago,  spent  the  afternoon  working  on  his 
boat  at  Andy's  Boat  Yard,  130 th  and  Torrence  avenue;  he 
left  the  boat  yard  with  his  employee  Fields;  they  arrived 
at  the  Show  Club  in  Calumet  City  around  7^30  p.m.;  Lunney 
ordered  two  bottles  of  beer,  which  they  drank;  Fields  then 
ordered  two  bottles  of  beer  and  invited  the  barmaid  to 
drink  with  them;  she  took  whiskey;  a  discussion  arose  as  to 
the  amount  of  the  bill;  plaintiff  came  in  the  tavern  with 
police  officer  Wilhelm  and  entered  into  a  discussion  with 
Lunney  about  payment  of  the  bill.   There  is  a  direct  con- 
flict in  the  evidence  . as  to  what  was  said  and  done  by  the 
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respective  parties,  except  that  plaintiff  struck  Lunney  an 
unascertained  number  of  blows  on  the  leg  with  his  police— 
man's  club,  producing  a  compound  comminuted  fracture  of  the 
tibia  and  fibula  of  the  right  leg.   Lunney  and  Fields  were 
arrested  and  taken  to  the  police  station.   When  it  was  dis- 
covered that  Lunney' s  leg  was  broken  he  was  removed  to  a 
hospital  in  Hammond,  Indiana  and  from  there  to  a  hospital  in 
Chicago  where   he  was  treated  by  his  physician. 

July  5t    19^9  Lunney  advised  the  Chairman  of  the 
Police  Board  that  he  had  been  assaulted  by  plaintiff  and  his 
companion  and  believed  that  the  situation  warranted  investi- 
gation and  action  by  the  city's  Civil  Service  Commission. 
After  complaint  on  Lunney' s  behalf  to  the  State's  Attorney, 
that  official  advised  the  Police  Board  of  Lunney' s  complaint. 
Thereafter  charges  were  prepared  by  the  Police  Board  against 
plaintiff,  and  after  proper  notice  a  hearing  was  had  on 
November  28,  19^9  at  which  Lunney  and  Fields  testified  in 
support  of  the  charges.   Plaintiff  was  represented  by  counsel, 
testified  in  his  own  behalf  and  produced  as  occurrence 
witnesses  the  owner  of  the  Show  Club,  the  barmaid,  the  owner 
of  a  neighboring  tavern,  the  floor  man  of  the  Show  Club,  the 
floor  man  of  The  Rainbow,  across  the  street  from  the  Show 
Club,  and  officer  Wilhelm.   The  testimony  of  Lunney  and  Fields 
tends  to  support  Lunney' s  contention  that  plaintiff  undertook 
to  secure  payment  of  the  disputed  bill  and  struck  Lunney  in 
furtherance  of  this  under  talcing.   Testimony  on  behalf  of 
plaintiff  tends  to  support  his  claim  that  Lunney  used  vile 
and  offensive  language  in  talking  to  the  barmaid;  that  he 
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called  her  a  whore  and  made  an  improper  suggestion  to  the 
owner  of  the  neighboring  tavernj  that  when  plaintiff  attempted 
to  remove  Lunney  he  grabbed  hold  of  the  bar,  kicking  a  stool 
which  struck  plaintiff  and  then  kicked  plaintiff  several 
times  in  the  groin;  that  plaintiff  then  struck  Lunney,  in- 
flicting the  injuries  noted  above  and  dragged  him  out  of  the 
tavern  into  the  police  car  in  which  he  was  taken  with  Fields 
to  the  police  station. 

The  Police  Board  expressly  found  that  plaintiff 
attempted  to  collect  from  Lunney  the  disputed  bill  for  the 
drinks;  that  Lunney1  s  conduct  did  not  constitute  a  breach  of 
the  peace  or  disorderly  conduct  and  that  plaintiff's  use  of 
force  in  arresting  Lunney  was  entirely  unwarranted  and  "far 
exceeded  the  measure  that  should  have  been  exercised  even  if 
an  alleged  serious  offense  was  involved";  that  it  could  not 
accept  as  true  or  worthy  of  any  credence  or  belief  the  testi- 
mony of  some  of  respondent's  witnesses  that  complainant  used 
vulgar  language  to  the  barmaid,  made  an  improper  proposal  to 
the  neighboring  tavern  owner,  called  the  barmaid  a  vile  name 
in  the  presence  of  plaintiff  and  x^as  the  aggressor  in  the 
altercation;  that  plaintiff  grossly  abused  the  power  of  his 
office  in  arresting  Lunney  without  just  cause;  that  the  amount 
of  force  used  was  so  grossly  excessive  and  brutal  that  it 
evidences  a  wilful  disregard  of  the  rights  of  a  citizen  and 
a  total  lack  of  any  appreciation  of  plaintiff's  obligation 
and  duties  as  a  police  officer.   The  finding  of  the  Board 
can  not  be  disturbed  by  the  court  unless  manifestly  against 
the  weight _ of  the  evidence.   Drezner  v.  Civil  Service 
Commission,  398  111.  219;  Outboard,  Marine  &  Mfg.  Co.  v. 
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Gordon,  403  111.  523;  Local  No.  658  v.  Brown  Shoe  Co.,  403 
111.  484.   In  the  instant  case  there  is  no  well  established 
or  admitted  fact  or  circumstance  which  tends  to  support  or 
discredit  the  testimony  of  any  of  the  witnesses.   The 
decisive  evidence  consists  of  highly  conflicting  statements 
of  the  respective  witnesses,  none  of  whom  are  without  bias 
or  interest.   Determination  of  where  the  preponderance  of  the 
evidence  lay  was  preeminently  a  function  of  the  Police  Board, 
Turner  v.  Industrial  Commission,  393  111.  528.   The  mere, 
number  of  witnesses  called  by  a  party  is  not  controlling. 
The  trial  court  had  nothing  but  the  written  record  before  it 
and  was  in  no  better  position  than  is  this  court  to  judge  of 
the  credibility  of  the  respective  witnesses.   The  Police 
Board  had  the  advantage  of  seeing  the  witnesses  and  hearing 
them  testify.   Its  decision. as  to  where  the  preponderance 
lay  should  not  be  disturbed. 

If  plaintiff's  testimony  that  he  arrested  Lunney 
when  the  latter  referred  to  the  barmaid  as  a  whore  be 
accepted,  plaintiff  was  making  an  arrest  for  disorderly 
conduct.   The  force  used  was  excessive  and  unlawful.   Lane. 
v.  Butler,  225  111.  App.  382;  City  of  Marseilles  v.  Heister, 
142  111.  App.  299.   The  order  of  the  Police  Board  is 
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supported  by   the  law  and  the  evidence. 

The  contention  of  plaintiff  that  the  regulations 

of  the  Police  Board  limited  complaints  to  citizens  of  Calumet 

City  is  without  merit.   The  statute  does  not  limit  complaints 

to  citizens  of  the  village  employing  the  policeman,  and  rules 

or  regulations  of  the  local  police  board  cannot  be  construed 

to  so  limit  the  statute. 

The  Judgment  is  reversed. 

REVERSED. 

BURKE,  P.  J.»  AND  FRIEND,  J.,  Concur. 
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LODGE   SUPREME' 3LDG.    CORP.,    INC., 
a   Corporation, 

Appellant, 


h 


v. 


GEORGE  LOVE, 


APPEAL   FROM 
MUNICIPAL   COURT 
OF    CHICAGO 


Appellee. 

3  44I.A.  556 

MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  fron  a  judgment  for  defendant 
in  an  action  of  forcible  detainer  for. failure  to  pay 
rent  after  service  of  a  5~°-ays  notice. 

The  case  was  heard  before  the  court  without  a 
jury.   The  indebtedness  for  the  rent  clained  is  admitted. 
There  was  no  tender  before  the  expiration  of  the  five  days 
after  service. of  notice.   Plaintiff  therefore  was  entitled 
to  possession.   Lcary^v.  Pattison,  66   111.  203. 

Judgment  is  reversed  and  the  cause  remanded  with 
directions  to  enter  judgment  for  plaintiff. 


REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 


1 


Burke,  P.  J,,  and  Friend,  J.,  concur. 
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SARAH  BRAVERMAN, 
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NATHAN  GOLDMAN, 


Appellant, 


Appellee, 


APPEAL  FROM 
MUNICIPAL  COURT 


OF  CHICAGO 

3  44I.A.  55 

MR.  JUSTICE  NIEMSYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  judgment  for  defendant 
in  her  action  of  forcible  detainer  for  possession  of  an 
apartment. 

Prior  to  April  1^,  195°  the  rent  had  been  paid 
by  personal  checks.   On  that  date  plaintiff  wrote  defendant 
that  the  rent  had  not  been  received  and  asked  that  a  check 
be  sent  by  return  mail.   The  check  was  mailed  April  17,  1950. 
April  18th  plaintiff  wrote  defendant  that  the  check  had  been 
received  but  that  in  the  future  all  rents  were  to  be  paid 
in  cash  at  plaintiff's  office  to  avoid  any  misunderstandings. 
May  2,  195°  defendant  advised  plaintiff  that  he  would  mail  her 
the  rent  by  postal  or  other  money  order,  and  plaintiff 
wrote  that  the  rent  must  be  paid  in  currency  at  plaintiff's 
office.   May  31,  1950  defendant  mailed  an  uncertified 
check  in  payment  of  rent.   This  was  returned  to  defendant 
by  plaintiff  with  a  letter  dated  June  1,  195°  stating  that 
the  check  was  being  returned  because  of  noncompliance  with 
the  demand  for  payment  in  cash  or  currency  at  the  office  of 
plaintiff.   Another  uncertified  check  dated  June  5j  1950 
was  returned  for  noncompliance  with  the  demand  for  payment 
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in  cash.   June  15,  1950  defendant's  attorney  enclosed  a  postal 
money  order  in  his  letter  sent  by  registered  mail  with  a 
request  for  return  receipt.   The  letter  was  returned  marked 
"Refused."  June  27,  1950  plaintiff  served  a  ^-6-aY   notice 
on  the  defendant  demanding  rent  for  the  month  of  June  1950 
in  the  amount  of  (^3.12  and  stating  that  unless  payment 
be  made  within  five  days  the  tenancy  will  be  terminated; 
that  "cash  money  only  will  be  accepted."   June  29,  195° 
defendant's  attorney  again  mailed  a  money  order.   This 
letter  was  returned  marked  "Unclaimed." 

The  court  held  that  the  landlord  could  have 
demanded  legal  tender  but  that  United  States  Government 
postal  money  orders  were  legal  tender.   No  authority  is 
cited  in  support  of  this  pesition  and  we  know  of  none. 
Plaintiff  having  demanded  payment  in  cash,  money  was. the  . 
sole  medium  of  payment.   Margului  v.  Mathes,.  339  111.  App. 
497.   The  attempt  to  pay  by  postal  money  order  cent  by 
registered  mail  did  not  constitute  tender  Of  payment. 
Davis  v.  Muriset,  33^  111.  App.  107. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  enter  judgment  for  plaintiff. 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

BURKE,  F.  J.,  AND  FRIEND,  J.,  Concur. 
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FLORENCE  BERGER, 


v. 


HIL3ERT  BERGER, 


Appellant, 


Appellee, 


b\ 


APPEAL  FROM 

CIRCUIT  COURT 
COOK  COUNTY 


3  44I.A.  557 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  in  a  divorce  action  appeals  from  an 
oro.er  granting  to  defendant  the  custody  of  the  child  of 
the  parties  for  a  United  tine  at  stated  periods. 

The  decree  was  entered  February  17,  19^-7  for  the 
fault  of  the  defendant,  and  the  custody  of  the  child,  then 
ten  months  of  age,  was  awarded  to  the  plaintiff  subject 
to  defendant's  right  and  privilege  of  seeing  and  visiting 
with  the  child  at  all  reasonable  tines.   Provision  was. made 
for  payments  by  defendant  for  the  support  of  the  child. 
Plaintiff  waived  alimony.   On  May  17»  19^9  the  support 
money  for  the  child  was  reduced  and  defendant's  request 
for  overnight  custody  of  the  child  on  alternate  weekends 
was  denied.   Pursuant  to  a  petition  filed  June  20,  195°  an 
order  was  entered  June  23,  195°  modifying  the  decree  to 
permit  the  defendant  to  have  the  child  with  him  at 
dfj>6ndantIs  mother's  hone  on  alternate  weekends  from 
Friday  at  11  a.  m.  to  Sunday  at.l  p.  n. ,  and  on  alternate 
Fridays  from  10  a.  m.  to  6  p.  n.   July  18,  195°  plaintiff 
filed  a  petition  reciting  that  on  Saturday,  July  1,  1950 j 
of  the  first  weekend  when  the  child  was  taken  by  defendant 
to  the  home  of  his  parents,  defendant  was  not  at  the  home 


\ 


~2~ 

y 

during  the  entire  day;   that  the  child  was  not  visiting 

with  her  father  but  was  in  the  custody  and  care  of  the 
grandparents,  and,  at  approximately  6  o'clock  in  the  evening 
while  playing  with  her  grandfather  the  child  fell  to  the 
floor  and  broke  her  arm  in  two  places;  that  it  was  necessary 
to  put  the  arn  in  a  plaster  cast  which  the  child  would  be 
required  to  wear  for  a  period  from  8  to  10  weeks.  On  the 
sane  day  an  order  was  entered  vacating  the  order  of  June 
23,  1950,  restoring  the  total  custody  of  the  child  to  the 
plaintiff  during  the  period  that  the  child's  broken  arm  would 
remain  in  a  cast  and  "until  this  natter  can  again  be  heard 
by  the  court  as  a  regular  natter  in  lieu  of  the  emergency 
court."   September  27,  195°  defendant  filed  a  petition 
reciting  that  the  child  had  fully  recovered  from  her  injury 
and  that  the  defendant  had  paid  all  medical  bills;  that 
since  the  entry  of  the  order;?  July  18,  195° >  plaintiff  had 
refused  to  permit  defendant  to  see  the  child  or  take  her 
to  his  mother's  hone  and  had  poisoned  the  child's  mind  to 
such  an  extent  that  she  refused  to  talk  to  defendant  and  to 
approach  him  on  the  street,   plaintiff  answered  the  petition 
and  on  November  16,  195°  "the  order  of  July  18,  195°  was 
vacated  and  set  aside  and  the  order  of  June  23,  1950  restored 
until  the  further  order  of  the  court.   Plaintiff  appeals 


from  the  order  of  November  16,  195°  anc?-  from  the  order 
of  June  23,  1950. 


X 


The  order  of  June  23,  195°  recites  that  it  was 
entered  on  the  notion  of  defendant,   "the  court  hearing 
testimony  and  being  fully  adviaed  in  the  premises."   There 
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is  no  report  of  proceedings  of  the  hearing  before  the  court 
and  we  must  assume  that  the  testimony  heard  supported  the 
order  entered.   In  respect  to  the  order  of  November  16,  195°* 
the  report  of  proceedings  shows  an  extended  colloquy  between 
the  court  and  counsel;  that  plaintiff  was  the  only  witness 
called.   She  was  examined  by  her  counsel  and  cross— examined 
by  counsel  for  defendant.   The  injury  to  the  child  on  July 
1st  was  accidental.   There  is  nothing  in  the  record  to  show 
that  the  home  of  defendant's  mother  is  not  a  proper  place 
for  the  child  or  that  the  grandmother  and  grandfather  are 
not  proper  persons  to  care  for  the  child  while  in  defendant's 
custody  for  the  periods  designated  in  the  order.  Plaintiff 
testified  that  she  thinks  defendant  is  a  drunkard.   Her  counsel 
made  statements  that  defendant  was  neurotic,  unstable — having 
had  about  15  jobs  in  a  period  of  3  or  k   years.   There  is  no 
testimony  in  the  record  relating  to  conduct  of  defendant 
subsequent  to  the  order  of  June  23,  1950.   At  the  close  of 
the  hearing  plaintiff's  counsel  suggested  that  he  would  like 
to  examine  defendant,  but  there  is  nothing  in  the  record  to 
indicate  what  counsel  expected  to  prove.   The  order  of  July 
IS,  1950  suspending  the  order  of  June  23,  1950  was  evidently 
entered  because  of  the  injury  to  the  child.   The  child  had 
fully  recovered  when  the  order  of  June  23,  1950  was  reinstated. 
There  is  nothing  in  the  record  to  show  an  abuse  of  discretion 
in  the  reinstatement  of  this  order.   Children  of  divorced 
parents  are  in  difficult  positions,  particularly  with 
respect  to  the  parent  who  has  only  occasional  custody  or 
privilege  of  visitation.   Orders,  like  the  one  under  considera- 
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tion  should  be  encouraged  in  order  that  the  child  may  not 
be  estranged  from  its  parent.   If  in  practise  the  defendant 
abuses  the  privilege  or  it  works  to  the  disadvantage  of 
the  child,  it  can  be  modified. 

The  order  is  affirmed. 

ORDER  AFFIRMED. 

3URKE,  P.  J.,  AND  FRIEND,  J.,  Concur. 


5> 


ii-5^98 


ESTELLE  ELL&AN  and  PHILIP  ELLMAN, 
her  husband, 

Appellants, 


v. 


GARRETT  De  RUITER, 


Appellee. 


APPEAL  FROM 
COUNTY  COURT 
COOK  COUNTY 


34 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs,  husband  and  wife,  appeal  from  an  order 
in  a  proceeding  under  section  72  of  the  Civil  Practice  Act 
vacating  and  setting  aside  default  judgments  for  $2,000  each 
on  their  respective  claims  based  on  an  alleged  assault  on 
the  wife  during  a  controversy  as  to  the  ownership  of  a  mirror 
in  the  door  of  a  medicine  cabinet  in  the  apartment  which 
plaintiffs  were  vacating  after  defendant  acquired  the 
building. 

In  this  suit  each  plaintiff  seeks  damages  of 
§2,000  because  of  the  alleged  assault.   Summons  was  served 
on  defendant  October  31?  1950,  20  days  before  the  first 
return  day — -November  20,  1950.   Defendant  did  not  appear 
until  December  k,    1950,  the  second  return  day.   November 
24,  1950  he  was  defaulted  and  judgments  were  entered  against 
him  in  favor  of  each  plaintiff  for  $2,000  ar_a  costs.   January 
10,  1951  defendant  filed  his  petition  in  the  nature  of  a 
writ  of  error  coram  nobis  to  vacate  the  respective  judgments. 
Plaintiffs  answered.   On  hearing  on  the  petition,  answer 
and  affidavits  in  support  of  the  position  of  the  respective 
parties,  the  judgments  were  vacated  and  the  executions  issued 
thereon  quashed.   This  appeal  followed. 
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Defendant's  petition  recites  that  he  was  served 
with  the  summons  October  31,  195°;  that  he  delivered  the 
summons  to  his  attorneys  on  November  1st;  that  an  assistant 
docket  clerk  employed  by  the  attorneys  checked  the  return 
of  the  summons  and  indorsed  on  the  summons:—  "Summons  filed 
10-25-50;  served  11-1-50;  return  11-20-50,  12-4-50";  that 
in  reliance  on  this  report  his  attorneys  filed  his  appearance 
and  pleading  December  4,  195° '    that  the  failure  of  defendant 
to  file  his  appearance  on  November  20th  was  not  due  to 
negligence  but  to  excusable  mistake — reliance  of  defendant's 
attorneys  on  the  report  of  their  docket  clerk;  that  when  the 
judgments  were  entered  the  presiding  Judge  was  not  informed 
that  a  criminal  case  based  on  the  alleged  assault  was  pending, 
or  that  plaintiff's  attorney  had  furnished  a  copy  of  the 
"■'complaint  in  the  civil  case  to  defendant's  attorneys.   The 
petition  further  recites:  within  a  few  days  after  the  alleged 
assault  defendant  was  arrested  on  a  complaint  filed  in  the 
Municipal  Court  of  Chicago  by  the  wife;  in  that  proceeding, 
referred  to  in  the  petition  as  a  criminal  case,  defendant  was 
represented  by  attorney  M.  F.  Henkel;  the  case  was  continued 
from  tine  to  tine  from  October  4th  to  December  8,  1950  j  when 
defendant  appeared  with  his  attorney,  Henkel,  and  Robert  S. 
Morris,  an  attorney  employed  by  defendant's  attorneysin  the 
civil  action;  plaintiff's  attorney,  Nathan  M.  Gomberg,  was 
present;  before  the  case  was  called  Morris  suggested  a 
basis  for  settlement  to  Gomberg,  who  replied  that  he  wanted 
to  see  how  the  pending  case  came  out  and  how  severe  the 
injuries  were,  and  would  be  prepared  to  talk  settlement  around 
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the  first  of  the  year;  when  the  case  was  called  Morris  stated 
to  the  court  that  his  firn  represented  defendant  in  the  civil 
action  and  asked  for  a  continuance  in  order  that  the  natters 
in  controversy  night  be  adjusted;  Gonberg  objected  upon  the 
ground  that  the  civil. action  had  nothing  to  do  with  the  case 
then  before  the  court.   He  did  not  inform  the  court  or  Morris 
that  default  judgnents  had  been  entered  in  the  civil  action. 
Neither  defendant  nor  his  attorneys  learned  of  the  entry 
of  these  judgnents  until  .January  5,  195»1» 

A  notion  under  section  72  of  the  Civil  Practice 
Act  is  for  the  correction  of  such  errors  of  fact  only  as  could 
have  been  corrected  at  common  law  under  a  writ  of  error  coran 
nobis.   The  office  of  this  writ,  as  stated  in  McCord  v. 
Briggs  &  Turivas,  338  111.  158,  is  "to  bring  to  the  attention 
of  the  court  errors  of  fact,  such  as  ***  a  valid  defense 
existing  in  the  facts  of  the  case  but  which,  without 
negligence  on  the  part  of  the  defendants,  was  not  made, 
either  through  duress  or  fraud  or  excusable  mistake,  such 
facts  not  appearing  on  the  face  of  the  record,  and  which, 
if  known  by  the  court,  would  have  prevented  the  rendition 
and  entry  of  the  judgment."   Defendant's  failure  to  enter 
his  appearance  on  November  20,  195°  was  °-ue  to  Jc^-e  reliance 

of  his  attorneys  on  the  erroneous  report  of  their  docket 

the 
clerk  as  to  the  date  of  service  of/summons.   No  act  or  omission 

of  plaintiffs  contributed  to  this  error.   It  is  not  an  excusable 

mistake  available  as  a  ground  for  vacating  the  default 
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judgment.   McCord  v.  Brings  &  Turivas,  supra;  Cramer  v. 
Illinois  Commercial  Men's  Assn.,  2o0  111.  516. 
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Defendant  contends  that  the  failure  of  plaintiffs' 
attorney  to  inform  the  trial  judga  who  entered  the  default 
and  judgments  that  the  criminal  case  based  on  the  alleged 
assault  was  pending,  and  that  plaintiffs'  attorney  had 
furnished  a  copy  of  the  complaint  in  the  civil  case  to 
defendant's  attorneys  at  their  request,  constituted  fraud; 
that  if  the  court  had  been  informed  of  these  facts  he  would 
in  his  discretion  have  required  that  notice  of  the  hearing 
for  default  and  judgment  E&&Z   be  given  defendant.   The  present 
case  is  distinguishable  from  McKiernan  v.  Taylor  &  Lynch 
Cartage,  Co. ,  263  111.  App.  657  (abst.),  relied  on  by 
defendant.   In  that  case  plaintiff's  demurrer  to  the  petition 
was  overruled  and  the  judgment  vacated.   The  facts  as  shown 
by  the  petition,  taken  as  true,  are  that  suit  for  personal 
injuries  was  started  October  1,  1930;  default  was  entered 
November  12,  1930,  and  the  case  proven  up  and  judgment 
entered  December  1,  1930;  on  October  3,    1930  the  parlies 
stipulated  for  examination  of  plaintiff  by  a  physician  who 
would  not  afterwards  be  called  as  a  witness  on  the  trial; 
numerous  conferences  were  had  in  October  and  November  for 
the  purpose  of  arriving  at  a  settlement  of  the  clainj  on 
November  15,  1930  arrangements  were  made  for  an  interview 
of  plaintiff  by  defendant's  representative  and  the  interview 
had  on  November  21st;  on  December  1,  1930,  when  the  judgment 
was  entered,  plaintiff  falsely  represented  to  the  court  that 
the  co.se  had  been  called  on  two  or  throe  occasions,  that 
defendant  had  been  notified  several  times  and  did  not  seem 
to  care  to  defend;  that  during  December  defendant's  repre- 
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sentative  made  numerous  attenpts  to  conmunicate  with 
plaintiff's  attorney  but  was  always  told  that  the  attorney 
was  not  in;  that  neither  defendant  nor  its  represenative  . 
was  inforned  of  the  talcing  of  the  default  or  proving  up  of 
the  judgment  until  after  the  December  term  had  gone  by. 
The  court  held  that  the 


11  defendant  was  lulled  into  a  sense  of  security 
by  the  action  of  counsel  for  the  plaintiff  in 
conducting  and  carrying  on  negotiations  for  a 
se'ctlenent  when,  at  the  sane  tine,  he  was 
secretly  procuring  a  default  judgment  and  having 
'damages  assessed  unbeknown  to  the  defendant  or 
its  representative.   If,  as  a  natter  of  fact  and 
as  charged  in  the  written  notion,  counsel  for  the 
plaintiff  stated  to  the  court  that  the  def end- 
ant  had  been  notified  several  tines  that  the 
case  had  been  called  and  did  not  pay  any  attention, 
and  this  was  untrue  as  charged,  then  plaintiff 
by  his  counsel  was  guilty  of  a  direct  misrepre- 
sentation to  the  court." 


In  the  instant  case  there  was  no  attempt  to  settle  until 
several  weeks  after  the  entry  of  the  6.efault  judgments.   No 
direct  representations  were  na.de  to  the  court.   The  sole 
complaint  of  defendant  is  fa.ilure  of  plaintiffs1  attorney  to 
advise  the  court  of  the  pendency  of  the  criminal  case  and  that 
defendant's  attorneys  had  requested  and  obtained  a  copy  of  the 
conplaint  fron  plaintiffs'  attorney.   The  pendency  of  the 
criminal  case  was  _a  collateral  matter,  having  no  bearing- 
whatever  on  defendant's  defense,  if  any,  to  the  civil  action. 
Whatever  inferences  arose  from  the  procurement  of  a  copy  of 
the  complaint  from  plaintiffs'  counsel  were  rebutted  and 
overcome  by  the  failure  of  counsel  to  enter  defendant's 
appearance  on  the  return  day.   Neither  fact — the  pendency 
of  the  criminal  case  nor  the  procuring  of  a  copy  of  the 
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complaint — is  a  fact  knowledge  of  which  would  have. precluded  • 
or  prevented  the  entry  of  the  default  or  judgments.   Only 
such  facts  are  available  on  defendant's  petition.   Failure 
of  o.  plaintiff  to  inform  the  court  of  a  defense  to  the  action 
is  not  a  fraud  for  which  a  writ  of  error  c©ren  nobis  will 
lie.   Chapman  v.  North  American  Ins.  Co.,   292  111.  179; 
G-ustaf son  v.  Lmndquist,  33/1-  m.  App.  28?.  It  necessarily 
follows  that  the  failure  to  disclose  such  collateral  and 
incidental  facts  as  are  here  complained  of  cannot  be  availed 
of  in  a  proceeding  of  this  character. 

However  lacking  in  fairness  the  conduct  of 
plaintiffs1  counsel  in  the  Municipal  court  on  December  8,  195° 
may  have  been,  such  conduct  is  not  ground  for  vacating  the 
judgments  on  defendant's  petition.   The  statutory  motion 
substituted  for  the  writ  of  error  coram  nobis  can  only 
bring  before  the  court  rendering  the  judgment  "matters  of  fact 
not  appearing  of  record,  which,  if  known  at  the  time  the 
judgment  was  rendered,  would  have  prevented  its  rendition.11 
Jacob son  v.  Ashkinaze,  337  111.  1^1.  Matters  arising  subse- 
quent to  the  rendition  of  the  judgment  cannot  be  urged. 
Plaintiffs'  counsel  wilfully  concealed  the  entry  of  the 
default  judgments  until  after  the  court  lost  the  power  to 
vacate  them.   This  conduct  cannot.be  condoned,  but  it  is  not 
ground  for  vacating  the  judgments.   Defendant's  petition  is. 
not  addressed  to.  the  equitable  powers  of  the  court.   Loew  v. 
Krauspe,  320  111.  2kk, 

The  order  appealed  from  is  reversed. 

ORDER. REVERSED. 
BURKE,  P.  J.,  AND  FRIEND,   J.,  Concur. 
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VINCENT  L.  KNAUS, 

Appellant, 

v. 

OSMER  L.  WATERMAN, 

Appellee. 


APPEAL  FROM 
MUNICIPAL  COURT 


OF  CHICAGO 
MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 


10  -J 


Plaintiff  appeals  from  an  adverse  Judgment  In  his 
joint  action  for  forcible  detainer  and  rent  of  an  apartment 
and  garage  in  Chicago. 

The  judgment  order  recites  that  the  cause  came  on  to  i~ 
be  heard  upon  the  amended  statement  of  claim  of  plaintiff  and 
"upon  the  defense  and  answers  to  interrogatories  by  defendant 
herein  and  upon  the  evidence  submitted  herein  and  exhibits  by 
plaintiff  admitted  in  evidence  which  are  hereinafter  numbered 
plaintiff's  exhibits  1  to  8,  inclusive,  (which  exhibits  are 
attached  hereto  and  made  a  part  hereof  and  referred  to  in  this 
order).1.1  Plaintiff's  brief  states  that  plaintiff  was  the  only 
witness.   There  is  no  report  of  proceedings.   The  exhibits 
are  described  in  the  order  as,  letters  to  defendant,  landlord's 
petition  for  adjustment  of  rent,  order  adjusting  maximum  rent 
issued  by  Area  Rent  Director,  landlord's  five  days  notice,  notice 
to  defendant  to  pay  amounts  due  in  cash,  notice  of  termination 
of  tenancy,  and  recites  that  these  exhibits  were  served  as 
provided  by. the  laws  of  Illinois  and  the  Federal  Rent  Control 
Act  of  19^-9.   From  these  exhibits  it  appears  that  defendant 
was  a  month  to  month  tenant  paying  $58.60  per  month;  that  on 
June  29>  1950  the  landlord  petitioned  for  adjustment  of  rent 
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and  that  on  August  3,  1950  an  order  effective  July  5,  195° 
was  'entered  by  the  Area  Rent  Director  changing  the  rent 
from  $58,60  to  "§67.50  per  month — no  decorating  or  garbage 
disposal;  or  $72.00  per  month  with  decorating  and  garbage 
disposal  and  including  increased  costs";  that  the  landlord 
returned  to  defendant  checks  for  $58.60  covering  rent  for 
the  months  of  June,  July,  August,  September  and  October, 
and,  under  date  of  October  4,  1950  advised  defendant  that 
"Suit  is  being  filed  to  have  you  comply  with  the  amount 
of  $72.00  per  month  as  ordered  by  the  Office  of  Housing 
Expediter";  that  under  date  of  September  30,  1950  the 
landlord  notified  defendant  that  thereafter  rent  payments 
should  be  made  in  cash,  that  his  tenancy  of  the  premises 
involved  herein  vrould  terminate  on  October  31>  195°>  and 
demanded  possession  on  that  day.   The  latter  notice  referred 
to  the  order  adjusting  maximum  rent,  above  referred  to, 
and  stated  that  defendant  had  failed  to  malce  payments  in 
accordance  with  the  order,  and  "the  sum  of  $72.00  per  month 
is  now  due  and.  payable  November  1,  1950  and  every  month 
thereafter  should  you  desire  to  continue  in  possession  of 
said  premises.".  The  five  days'  notice  was  dated  and  served 
October  7,    1950* 

In  the  absence  of  a  report  of  proceedings  we  must 
'conclude  that  the  evidence  before  the  trial  court  supported 
the  judgment.  The  order  adjusting  rent  fixed  the  maximum 
rent  in  the  alternative,  depending  on  the  service  furnished 
the  tenant.  There  is  nothing  in  the  record  to  indicate  the 
rent  demanded  under  the  adjustment  order  prior  to  the  notice 
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of  September  30th.   The  burden  is  upon  the  plaintiff  to 
establish  his  claim  by  a  preponderance  of  the  evidence. 
This  cannot  be  left  to  speculation. or  surmise. 
The  judgment  is  affirmed. 

AFFIRMED. 
BURKE,  P.  J.,  AND  FRIEND,  J.,  Concur. 
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JO  HIT  K.    KOLAR, 


v. 


Appellee, 


LLOYD  R.    LIC-HTFOOT, 

Appellant. 


PETITION  FOR  LEAVE   TO   APPEAL 
FROM  ORDER  OF   COUNTY    COURT 
OF    COOK   COUNTY  GRANTING 
NEW  TRIAL. 


3  44I.A.  558 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Leave  was  granted  to  appeal  from  an  order  granting 
plaintiff  a  new  trial  after  a  verdict  for  defendant  in 
plaintiff's  action  for  damages  resulting  from  a  collision 
between  plaintiff's  house  trailer  and  the. truck  driven  by 
defendant  on  Skokie  highway  near  Wilmette.   Plaintiff  has 
not  followed  the  appeal. 

The  evidence  is  conflicting  and  the  determination  of 
the  case  rests  solely  on  a  question  of  fact.   The  granting  of 
a  new t  trial  is  largely  within  the  discretion  of  the  trial 
court,  and.  greater,  latitude  is  allowed  where  a  new  trial  is 
granted.   Loucks  y.  Pierce, . 3'H  111.  App.  253;  Carter  v. 
Q-ees eman,  303  111.  App.  280.  Since  we  feel  that  the  trial 
court  did  not  abuse  the  discretion  vested  in  him  and  the 
case  may  be  tried,  again,  we  do  not  detail  the  evidence. 

The  ord-er  appealed  from  is  affirmed-. 


/ 


ORDER  AFFIRMED. 


Burke,  P.  J.,  and  Friend,  J.  concur. 


45^03 

LOUIS  E.  SKDLNIK, 
v. 


Appellant, 


) 
) 

SUSCO  PRODUCTION,  a  corporation,  ) 

MANFORD  0.  SUSMAN  and  E.  K.      j 

ROBINSON,  ) 

Defendants.    ) 

) 

) 


E.  M.  ROBINSON,  ) 

Appellee.    ) 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 

3  44I.A 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  an  order  vacating  a  judgment 
by  confession.   This  order  was  not  "final,"  within  the  meaning 
of  Sec.  77  of  the  Civil  Practice  Act  and  the  appeal  must  he 
dismissed.  .See  Dean  v,  Gerlach,  3^  Hl«  App.  233»  Aetna  Plywood 
&  Veneer  Co.  v.  Robineau,  336  111.  App.  339;  Cramer  v. 
Commercial  Men's  Association,  260  111.  516,  519;  and  Mast 
Buggy  Co.  v,  Litchfield  Implement  Co.  ,  55  111.  App.  98. 
The  case  is  pending,  no  final  judgment  having  been  entered,  . 
The  appellant  filed  a  general  appearance  and  the  court  is  in 
a  position  to  determine  any  issues  that  may  be  joined.   The 
appeal  is  dismissed. 

APPEAL  DISMISSED.  . 


Friend,  J. ,  and  Niemeyer,  J. ,  Concur. 
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APPELLATE  COURT 


STATE  OF  ILLINOIS 


OCTOBER, A. D. 195^ 


General  No*  9742 

Roy  M.  Stice^.  et  al#)  ) 

Plaintiffs-Appellants , 
vs. 

William  C.  Nevinj  et  al# 

Defendant s-Appelleeso 


THIRD  DISTRICT 


Agenda  No, 2  I 

3  44I.A,  642 


Appeal  from  the 
Circuit  Court  of 
Sangamon  County 


Per  curiam; 

Subsequent  to  the  filing  of  the  Court's  opinion  in  this 
case,  petition  for  rehearing  was  granted*  The  opinion  of  the 
Court  as  modified  upon  such  rehearing  is  as  follows: 

Byron  B.  Stice,  as  administrator  of  the  estate  of  Dorothy 
So  Nevin,  deceased,  and  the  other  heirs-at-law  of  Dorothy  S. 
Nevin,  deceased,  filed  their  complaint  in  the  Circuit  Court  of 
Sangamon  County  for  the  construction  of  the  will  of  John  B.  Nevin, 
deceased,  and  to  determine  the  validity  and  effect  of  an  amendment 
to  a  certain  trust  agreement  made  by  the  deceased  during  his  lifetime. 

The  defendants  were  the  heirs-at-law  of  John  B,  Nevin  and 
the  executor  under  his  will,  and  the  trustee  under  a  certain  trust 
agreement  dated  May  22,  1946, 

The  complaint  alleged  in  substance  that  on  May  22,  1946, 
John  B.  Nevin  executed  a  certain  trust  agreement  with  the  defendant, 
First  National  Bank  of  Springfield  as  trustee,  and  conveyed  to  the 
bank  certain  real  estate  referred  to  as  the  Sangamon  County  farm 
and  the  Morgan  County  farm.  The  trust  agreement  was  joined  in  by 
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Dorothy  S.  Nevin,  who  signed  the  same  for  the  purpose  of  evidencing 
her  consent  and  agreement  to  the  trust  created.   She  also  signed 
the  deeds  conveying  the  farms  to  the  trustee. 

In  Paragraph  Number  6  of  the  trust,  the  settlor  reserved 
the  right  to  revoke  the  agreement  in  whole  or  in  part,  or  to  alter 
or  amend  the  same.  Under  the  terms  of  the  original  trust  at  the 
death  of  the  settlor,  the  Sangamon  County  farm  wqs  to  be  sold  and 
the  proceeds  of  the  sale  were  to  be  divided  one-third  to  the 
settlor's  wife,  Dorothy  S.  Nevin,  and  one-third  to  each  of  the 
settlor's  two  sons  by  a  previous  marriage,  the  defendants  John  D, 
Nevin  and  William  C.  Nevin.  After  the  death  of  the  settlor,  the 
net  income  from  the  Morgan  County  farm  was  to  be  paid  one-half  to 
Dorothy  3.  Nevin,  one-quarter  to  John  D.  Nevin  and  one-quarter  to 
William  C.  Nevin.  At  the  death  of  Dorothy  S.  Nevin,  the  trustee 
was  to  sell  the  Morgan  County  farm  and  divide  the  proceeds  equally 
between  John  D.  Nevin  and  William  C.  Nevin. 

On  August  30,  1946,  pursuant  to  the  power  contained  in  the 
original  trust  agreement,  John  B.  Nevin  executed  an  amendment  to 
the  trust  agreement  and  cut  down  the  interest  of  Dorothy  S.  Nevin 
from  a  one-third  interest  in  fee  in  the  Sangamon  County  farm  to  a 
life  income  in  one  third  of  the  proceeds  of  the  sale  of  the 
Sangamon  County  farm. 

The  complaint  alleged  that  this  amendment  was  made  without 
the  knowledge  of  said  Dorothy  S.  Nevin  and  she  never  at  any  time 
agreed  to  any  change  in  her  rights  as  set  forth  in  the  original 
trust  agreement. 

On  October  27,  1947,  John  B.  Nevin  and  Dorothy  S.  Nevin 
executed  a  warranty  deed  conveying  an  additional  ten  acre  farm 
to  the  trust.  The  complaint  alleged  that  Dorothy  S.  Nevin  joined 
in  the  conveyance  in  the  belief  that  the  same  would  be  held  under 
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the  original  trust  agreement  and  that  although  it  was  the  duty  of 
her  husband,  the  said  John  B,  Nevin,  to  inform  her  of  any  changes 
made  in  said  trust  instrument  which  would  affect  her  right  or  in- 
terest therein,  he  failed  and  neglected  to  do  so,  and  the  making 
of  the  purported  amendment  to  the  trust,  and  the  execution  and 
delivery  of  the  conveyance  of  the  ten  acre  farm  constituted  a 
fraud  on  the  said  Dorothy  S,  Nevin  and  an  attempt  to  deprive  her 
of  her  marital  rights  under  the  statutes  of  the  State  of  Illinois 
without  her  consent. 

That  on  August  30  ,  1946,  John  B.  Nevin  executed  a  will  in 
which  he  made  no  provision  for  his  wife  other  than  a  general  res- 
iduary clause  directing  that  his  estate  be  paid  to  the  said  trus- 
tee to  be  held  under  the  terms  of  said  trust  agreement  as  amended* 
He  died  August  19,  1943, 

His  surviving  widow,  Dorothy  S,  Nevin,  died  intestate 
March  9,  1949. 

The  defendants  filed  a  motion  to  dismiss  the  complaint, 
which  was  granted  and  the  cause  was  dismissed  for  want  of  equity. 

Plaintiffs  appeal  from  said  order. 

Plaintiffs  complain  because  the  trial  court  failed  to  set 
forth  the  reasons  why  it  granted  the  motion  to  dismiss,  and  state 
that  a  dismissal  of  a  suit  for  want  of  equity  is  not  an  adjudica- 
tion of  the  issues  unless  the  decision  was  necessarily  based  upon 
the  merits  of  the  controversy, 

(1)  There  is  no  necessity  for  the  t rial  court  to  state  the 
reasons  for  granting  the  motion.  The  Court  found  that  plaintiffs 
had  not  pleaded  sufficient  facts  to  constitute  a  cause  of  action. 

Plaintiff's  main  contentions  are  that  the  amendment  to  the 
trust  is  a  fraud  on  the  wife  in  attempting  to  deprive  her  of  her 
marital  rights,  and  that  the  execution  of  the  deed  conveying  the 
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ten  acre t ract  to  the t rust  at  a  time  when  her  rights  had  been 
changed  under  the  trust  without  her  knowledge,  constituted  a  fraud 
on  her. 

Dorothy  S.  Nevin  signed  and  acknowledged  the  original  trust 
agreement  before  a  Notary  Public,  The  original  trust  agreement  in- 
cluded an  express  reservation  that  the  settlor  had  the  right  to 
revoke,  alter  or.  amend  the  trust  agreement  in  whole  or  in  part0 
There  was  no  allegation  that  Dorothy  3,  Nevin  could  not  read,  or 
that  there  was  any  concealment  or  misrepresentation  of  the  con- 
tents of  the  trust  agreement.  Therefore,  when  she  signed  the 
trust  agreement  shd  must  have  known  that  the  settlor  had  tne 
right  to  change  the  interests  set  forth  thereunder, 

(2)  It  ia  true  that  if  a  husband  creates  a  device  which 
enables  him  to  use  and  enjoy  nis  property  during  his  lifetime, 
and  at  the  same  time  deprive  his  wife  of  her  property  rights  at 
his  death,  or  if  the  gift  is  made  with  a  fraudulent  intent,  then 
it  is  a  fraud  on  the  wife's  rights  and  is  consequently  void0 
Tne  trust  agreement  entered  into  was  the  usual  and  ordinary  type 
of  trust  agreement,  and  there  was  nothing  to  indicate  that  it 

was  a  fraudulent  device  to  deprive  his  wife  of  her  marttal  rights, 

(3)  The  effect  of  the  amendment  was  to  prefer  his  children 
over  his  wife  and  his  stepchildren.  The  desire  to  leave  property 
to  one's  children  is  not  evidence  of  a  fraudulent  intent  to  de- 
prive one's  wife  of  her  marital  rights.  Most  of  the  cases  cited 
by  plaintiff  are  entirely  different  factual  situations  and  in- 
volve legal  questions  that  are  not  applicable  here,  However, 
Smith_  v.  Northern  Trust  Co..  322  Ill,,App,,  1$B   does  bear  some 
similarity.  We  believe  it  is  not  controlling,  however,  because 
since  it  involved  a  conveyance  of  personal  property,  the  wife 
did  not  join  or  acknowledge  the  original  trust  agreement  as  she 
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did  in  the  instant  caseo  There  is  no  evidence  that  the  wife  even 
knew  of  the  existence  of  the  trust  in  the  Smith  case,  while  here 
she  signed  and  acknowledged  the  trust  agreement  and  the  deeds 
conveying  the  property. 

Furthermore,  the  Court  pointed  out  in  that  case  that  the 
widow  was  given  nothing,  and  was  left  impoverished  without  enough 
money  in  the  estate  for  even  a  widow's  award,  and  the  reason  for 
the  ruling  announced  in  the  Smith  case,  was  to  give  the  widow 
something  to  live  on. 

In  the  present  case,  the  widow  did  retain  a  life  interest 
in  the  property,  and  did  have  something  to  live  on,  and  the  reason 
behind  the  ruling  in  the  Smith  case  is  not  applicable  here. 

Upon  rehearing,  the  subject  of  the  conveyance  of  the  ten 
acre  tract  is  further  discussed,  The  only  interest  which  Dorothy 
S,  Nevin  had  in  this  real  estate  was  her  statutory  marital  right. 
This  distinguishes  the  conveyance  from  the  effect  it  would  have 
had,  had  she  and  her  husband  held  such  tract  as  joint  tenants. 
If,  as  plaintiffs  contend,  the  joinder  of  the  said  Dorothy  S, 
Nevin  in  such  deed  of  conveyance  was  procured  by  fraud,  such 
deed  would  be  voidable  only  with  respect  to  the  dower  right  of 
Mrs,  Nevin,  which  right  was  extinguished  by  her  death  on  March 
9,  1949,  before  any  renunciation  of  the  will  and  without  her 
perfecting  her  right  of  dower  as  provided  in  Chapter  3|  Paragraph 
168  to  172  of  the  Illinois  Revised  Statutes,  1949.  Hence  the 
plaintiffs  have  no  right  or  interest  in  such  tract  nor  any  right 
to  attack  the  validity  of  such  deed.  The  judgment  of  the  Circuit 
Court  is  therefore  affirmed. 

Affirmed, 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 

October  Term,  A.D.  1951 


3  44I.A.  643' 

Agenda  No.  8 


T.  &  R.  SUPPLY  COMPANY,  INC.,  ) 

Plaintiff -Appellee,      ) 


RUSSELL  ZELLERS,  ) 

Defendant-Appellant.     ) 


Appeal  from  Circuit 
Court  of  Coles 
County 


O'Connor,  P.J. 

On  April  22,  1950,  the  plaint iff -appellee,  hereinafter  e ailed 
the  plaintiff,  caused  a  judgment  by  confession  for  $1,915.30  to  be  entered 
in  the  Circuit  Court  of  Coles  County,  Illinois,  in  its  favor  and  against 
the  defendant-appellant,  hereinafter  called  the  defendant,  on  a  promissory 
note  made  by  the  defendant. 

The  complaint  was  one  at  lav  on  a  promissory  note  signed  by  the 
defendant,  Russell  Zellers.    The  note  is  set  forth  in  full  in  the  complaint 
which  recites  the  date  June  15,  1949,  at  Mattoon,  Illinois,  and  that  the 
defendant  promises  to  pay  $2,394.00  to  the  plaintiff,  T.  A  R.  Supply  Co., 
Inc..    The  note  provides  that  the  defendant  authorises  any  attorney  of 
any  court  of  record  to  appear  for  him  in  said  court  in  term  time  at  any 
time  after  the  execution  of  the  note  and  confess  judgment  in  favor  of  the 
holder  of  the  note  for  the  unpaid  balance.     The  note  also  contains  auth- 
orisation for  inclusion  of  said  judgment,  of  costs ,  and  1Q){    of  the  unpaid 
balance  as  attorneys  fees,  and  other  provisions  common  to  judgment,  notes, 
including  an  agreement  that  no  appeal  shall  be  prosecuted. 
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The  note  recites  that  the  payment  of  $2,394.00  "is  the  purchase 
price  of  the  hereinafter  described  Hrtlclee."     Immediately  following  the 
note  on  the  same  face  thereof,  is  a  list  of  equipment  described  as  KeCory 
and  Dayton  equipment.     Thereafter  appears  an  acknowledgment  of  delivery 
of  the  equipment,  and  after  other  recitations  is  the  provision  that  no 
other  agreement ,  oral  or  written,  express  or  implied,  shall  limit  or  quali- 
fy the  terms  of  the  instrument.    At  the  bottom  on  the  right  hand  side  ap- 
pears the  signature  of  the  defendant  Russell  Zellers.    Directly  opposite, 
on  the  left  hand  side  appears  "Accepted  6/13/49  T.4R.  Supply  Co.,  Inc. 
by  J.  C.  Stupka.H     Appearing  on  the  left  hand  margin  are  the  words  "Cancel 
by  order  of  Feb.  24,  1949." 

The  complaint  alleges  that  at  the  time  of  its  filing,  on  April 
22,  1950,  #^915.30  is  still  due  and  owing,  and  that  the  plaintiff  is  the 
owner  and  holder  of  the  note.    Attached  to  the  complaint  is  the  affidavit 
of  J.  C.  Stupka,  President  of  the  plaintiff  corporation,  who  assures  that 
the  signature    to  ths  right  end  warrant  of  attorney  is  the  genuine  signa- 
ture of  the  defendant  who  Is  living,  and  that  there  Is  due  and  owing 
|1732,00  principal,  plus  $10.10  interest,  plus  1173.20  attorneys  fees, 
after  allowing  all  credits  and  set-offs,  and  that  If  sworn  as  a  witness 
he  could  testify  to  those  facts  and1  would  be  a  competent  witness  to  so 
testify. 

Immediately  following  the  affidavit  and  on  the  same  pape     appea* 
a  cognovit  whereir  ths  defendant,  by  his  attorney, comes  and  defends,  weiv- 
ing  issuance  of  service  of  process  and  admits  the  allegations  of  the  com- 
plaint and  confesses  the  debt  and  agrees  that  judgment  may  be  entered 
against  him  for  $1915.30  and  costs,  and  agrees  that     no  appeal  shall  be 
prosecuted  on  the  judgment,  releasing  all  errors  and  consents  to  Immediate 
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execution  on  the  judgment.  The  complaint,  affidavit  and  cognovit  were  all 
filed  on  April  22,  1950  and  judgment  was  entered  by  confession  on  that  day 
in  favor  of  the  plaintiff  and  against  the  defendant  for  the  sum  of  $1,915.30 
and  costs.  Execution  was  issued  on  April  25,  1950  against  the  defendant. 

On  May  24,  1950  defendant  filed  a  motion  to  vacate  said  judgment. 
The  motion  alleges  that  the  whole  transaction  between  the  plaintiff  and 
defendant  originated  on  February  24,  1949,  as  evidenced  bv  an  order  for 
equipment  and  promissory  note  for  tha  purchase  price  thereof,  which  was 
attached  to  the  motion  and  marked  "Exhibit  1."  Also  attached  to  the  motion 
and  marked  "  xhibit  2"  is  an  instrument  which  purports  to  be  the  original 
with  a  stamp  mark  "Paid0  across  the  face  thereof,  and  alleges  that  judg- 
ment was  not  confessed  on  either  "Exhibit  1"  or  "Exhibit  2". 

The  motion  further  alleges  that  an  agreement  was  entered  into 
by  the  plaintiff  and  defendant  on  June  15*  1949  as  appears  from  "Exhibit  3" 
which  is  attached  to  the  motion.  Exhibits  numbers  1  and  2  are  photostats. 
Exhibit  No.  3  consists  of  two  pages  marked  pages  2  and  3  and  appeasto  be 
a  typewritten  copy  of  the  note  incorporated  in  the  original  complaint.  The 
motion  further  alleges  that  Exhibit  No.  3  snd  a  duplicate  thereof,  is  the 
only  agreement  which  the  defendant  signed  on  June  15*  1949.  The  motion  is 
signed  by  the  defendant  and  in  the  left  hand  corner  thereof  it  is  recited 
"subscribed  and  sworn  to  before  ma,  a  Notary  Public,  in  and  for  Coles  County, 
Illinois  this  22nd  day  of  Hay,  1951.  (Signed)  John  0.  Petteys,  Notary 
Public." 

At  the  end  of  page  3  of  Exhibit  No.  3  is  what  purports  to  be  a 
certificate  of  correctness  signed  by  the  defendant,  but  not  sworn  to. 

Plaintiff,  on  November  8,  1950,  filed  a  motion  to  strike  the 
motion  to  vaoate  the  judgment,  alleging  that  the  motion  to  vacate  was 
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substantially  insufficient  at  law,  alleged  no  meritorious  defense  on  its 
face}  that  it  failed  to  comply  with  the  Supreme  Court  rules  Nucber  26  and 
Number  15,  end  other  grounds.     Together  with  said  motion  was  filed  a  counter 
affidavit  of  J.  H.  Anderson,  one  of  the  attorneys  associated  with  the  firm 
of  Craig  end  Craig,  attorneys  for  plaintiff,  in  which  it  is  sworn  that  the 
motion  to  vacate  judgment  was  not  filed  until  32  days  after  the  judgment 
was  entered,  and  further,  that  the  equipment  which  the  defendant  received 
from  the  plaintiff  had  been  sold  to  a  third  party;  that  he  is  therefore 
barred  from  alleging  any  meritorious  defense,  even  if  he  should  have  one. 

On  a  hearing,  the  motion  to  strike  the  motion  to  vacate  the  judg- 
ment was  allowed  and  leave  was  granted  defendant  to  file  an  amended  motion. 
On  November  16,  1950,  the  defendant  filed  "Motion  to  Strike  Order."    The 
motion  claimed  that  the  affidavit  of  J.  C.  Stupke,  President  of  the  plain- 
tiff corporation,  that  the  defendant  owed  plaintiff  $3,915.30,  is  "malicious, 
false  and  fraudulent"  because  defendant  claims  there  is  no  money  now  due. 
This  motion  is  sworn  to  by  John  Q.  Fetteya,  who  swears  that  he  was  familiar 
with  each  and  every  statement  of  facts  set  forth  in  the  motion,  and  knows 
of  bis  own  knowledge  that  they  were  true  in  substance  and  in  fact. 

On  hearing  by  the  court  of  the  defendant's  motion  to  strike  order 
of  court  previously  entered,  the  motion  was  denied. 

Notice  of  appeal  was  filed  by  the  defendant  stating  that  the 
order  dlSEissing  motion  to  vacate  judgment  should  be  reversed;  that  is 
the  relief  sought,  and  the  ease  comes  to  this  court  on  that  point. 

The  record  is  clear  that  the  judgment  by  confession  was  entered 
in  open  court  and  was  properly  entered  of  record  and  was  not  entered  by 
the  clerk  in  vacation,  so  that  any  point  made  by  the  defendant  as  to  the 
judgment  being  ontered  by  the  clerk  in  vacation  is  not  well  taken. 
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The  only  question  hard  for  decision  in  the  sufficiency  of  the 
affidavit  or  affidavits  in  support  of  the  notion  to  vacate  made  on  behalf 
of  the  defendant* 

The  rules  of  the  Supreme  Court,  numbers  26  and  15,  provide  the 
method  by  which  a  judgment  by  confession  may  be  opened. 

Rule  26  of  the  Supreme  Court  provides  as  follows t 
"A  motion  to  opsn  a  judgment  by  confession  shall  be  supported  by  affi- 
davit  in  the  manner  provided  by  rule  15  /f  and  if  the  motion  and  affidavit 
disclose  a  prima  facie  defense  on  the  merits  /r  the  Court  shall  set  such 
motion  down  for  hearing," 

Said  rule  also  provides: 
"If  at  the  hearing  upon  such  motion  it  shall  appear  that  the  defendant 
has  a  defense  on  the  merits  #  that  he  has  been  diligent  in  presenting  said 
motion  to  open  such  judgment, the  Court  shall  then  sustain^aaid  motion  /\ 
and  the  case  shall^ proceed  to  trial.  f\  " 

Rule  15  of  the  Supreme  Court  provides  as  follows t 
"affidavits  in  support  of  and  in  opposition  to  a  motion  by  plaintiff 
or  defendant  for  summary  judgment  or  decree  shall  be  made  on  the  personal 
knowledge  of  the  affiants}  shall  set  forth  with  particularity  the  facts 
upon  which  the  claim,  oounter-elaim  or  defense  is  based;  shall  have  attached 
thereto  sworn  or  certified  copies  of  all  papers  upon  which  the  party  relies; 
shall  not  consist  of  conclusions,  but  of  such  facts  as  would  be  admissible 
in  evidence;  and  shall  affirmatively  show  the  affiant,  if  sworn  as  a  witness, 
can.  competently  awesT -thereto.  -  B 

4  careful  reading  of  the  record  shows  that  the  motion  to  vacate, 
together  with  the  motion  to  strike  order,  both  filed  by  the  defendant  and 
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both  being  sworn  to,  are  the  only  affidavits  filed  in  support  of  the 
motion  to  vacate  and  that  they  do  not  comply  with  the  Supreme  Court 
Rule  15. 

The  motion  does  not  deny  that  the  rots  upon  which  judgment  was 
confessed  was  signed  by  the  defendant j  does  not  deny  that  the  equipment 
for  which  the  note  was  given  was  received  by  the  defendant,  and  does  not 
deny  that  the  defendant  oves  the  amount  of  money  for  whieh  the  Judgment 
was  entered.    The  motion  on  the  other  hand,  states  that  the  "contract  on 
which  the  judgment  was  entered  is  not  the  contract  entered  into  by  the 
parties."     The  judgment  was  not  entered  on  a  contract  but  rather  on  a 
note*    To  say  that  the  parties  did  not  "enter  into  a  contract"  is  a  con- 
clusion.   The  entire  motion  or  motions  whieh  we  are  considering  as  affi- 
davits, are  but  general  allegations  and  conclusions  and  not  sufficient 
under  Rule  15  of  the  Supreme  Court  to  allow  the  vacation  or  opening  of  a 
Judgment  entered  by  confession. 

The  law  is  well  settled  that  an  affidavit  in  support  of  a 
motion  to  vacate  a  judgment  entered  by  confession  must  state  facts  which 
constitute  a  meritorious  defense  and  on  which  motion  the  affidavit  ia  to 
be  construed  strictly  against  the  party  presontlng  it.     Mar-del  3rog..  Inc.  v. 
pohenP  2^8  111.  App.  188.    An  affidavit  in  support  of  such  a  motion  must 
eet  forth  the  facts  relied  upon  with  particularity,  and  shall  not  coraist 
of  conclusions,  but  of  such  facta  at  would  be  admissible  in  evidence,  and 
it  must  appear  affirmatively  from  such  affidavit  that  if  the  affiant  were 
sworn  as  a  witness  he  could  testify  competently  thereto,    Slrchner  ▼. 
Boris  sjasj.  Dave  Coldenherah.  si  &!•»  315  111.  App.  305. 

The  affidavits  filed  in  this  case  do  not  in  any  way  oonform  to 
the  well  aettled  rule. 
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In  view  of  the  foregoing  any  other  points  raised  by  the  defendant 
in  hie  brief  and  argument  will  not  be  considered. 

The  judgment  of  the  Circuit  Court  of  Coles  County  is  affirmed. 

Affiraed. 
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STATE   OF  ILLINOIS 

APPELLATE   COURT 

THIRD  DISTRICT 


Ootober  Term,  A.  D.   1951. 
General  No.  9776  Agenda  No,  7. 

BARNEY  GAVENDA,  0 

Plaint  iff -Appellee,  \ 

Vs.  0  Appeal  from  Circuit 

0  Court  of  Fulton  County. 
FREDMAN  FURNITURE   COMPANY,                0 
INCORPORATED,    AN  ILLINOIS                  J 

CORPORATION,  \  O    A  7 

Defendant-Appellant.  0  O  4^: 

Reynolds,  J. 

This  is  an  appeal  from  a  declaratory  judgment  or  decree  of 
the  Circuit  Court  of  Fulton  County  in  favor  of  plaintiff -appellee, 
Barney  Ga vends,  after  a   trial  ay  the  Cirouit  Oourt  without  a  Jury. 
The  oourt  construed  the   terms  of  the  lease  of  a  store  build- 
ing.    The  question  at  issue  was  who  was  obligated   under  the  lease 
to  make  exterior  repairs.     The  plaintiff  filed  the  suit  sfter  a 
difference  in  the  construction  of  the  leaae  had  arisen  and   the 
defendant  had  withheld  from  the  rents,   the  sum  of  $800.00  which 
the  defendant  had  spent  on  the  exterior  of  the  building. 

The  defendant  oontended   that  the  sixth  clause  of  said  lease, 
which  reads  as  follows: 

"And  the  said  party  of  the  second  part  hereby 
covenants  that,  at  the  expiration  of  the  time   in  this 
lease  mentioned,  or  that,  as  soon  as  determination 
thereof  by  forfeiture  or  otherwise,   the  said  party  of 
the  seoond  pert  shall  yield   up  the  same  to  the   party 
of  the   first  part   in  as  good  a   condition  as  when  the 
same  were  entered   upon  by  the  said  party  of  the  seoond 
part,   loss  by  fire,   inevitable  aooident  and  ordinary 
wear  excepted,  and   that  the  said  party  of  the  seoond 
part  will  keep  said  premises  in  good  repair  during 
this  lease  at  its  own  expense." 
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and   the  last  clause   of  said  lease  which  reeds  as  follows: 

"It   Is   further  mutually  agreed  by  and  between  the 
parties  that  the  party  of  the  second  part  knows  the  con- 
dition of  said  building;    that  party  of  the  seoond  part 
agrees  to  remodel  said  building  in  accordance  with  plans 
and  specifications  to  be  agreed   upon  by  the  parties  to 
this  contract,   said  cost  of  remodeling  to  be   in  an  amount 
of  approximately  #20,000.00;    that  party  of   the  second 
part  will  keep  the  interior  of  said  premises  in  good  re- 
pair and  at  its  own  expense,  doing  any  and  all  interior 
deooratlons  and  repairs  on  the  interior  and  said  oost  of 
remodeling  and  said  interior  decorations  and  interior 
repairs,   said  party  of  the  seoond  part  shall  do  at  its 
own  expense." 
oreated  an  ambiguity  in  said  lease  in  so  far  as  it  pertained  to  ex- 
terior repairs. 

It  was  the  contention  of  the  plaintiff  that  the  two  said  clauses 
were  not  ambiguous  but  the  plain  intent  of  the  parties  that  the  de- 
fendant was  to  "keep  the  entire  premises,   interior  and  exterior  in 
good  repair  during  the  term  of  the  lease." 

Upon  the  trial   of   the  cause,   the  following  stipulation  was 
entered  into: 

"It  is   stipulated  by  and   between  the  parties  hereto, 
the  plaintiff,  Barney  G-avenda,  being  represented  by 
Chiperfield  &  Chiperfleld,   and   the  defendant,   Fredman 
Furniture  Company,   Incorporated,  an  Illinois  Corporation, 
being  represented  by  Cassidy,  Sloan  &  Crutoher,   as  follows:" 

"That  on  the  4th  day  of  November,   1946,   a  lease  was 
entered   into  by  and  between  Barney  Gavenda  as  lessor  and 
Fredman  Furniture  Company,   Incorporated,   an  Illinois   cor- 
poration,  as  lessee,   covering  and  relating  to  the  follow- 
ing described  real  estate:     All  of  the  building  now  situated 
in  the  east  one-quarter  of  lot  forty-three   in  Nathan  Jones 
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addition  to  Canton  with  a  frontage  of  fort7-one  faat 
aaat  and  west  and  running  eighty  feet  north  and  south, 
aituated  in  the  City  of  Canton,  Fulton  County,  Illinois; 
that  said  leaae  provided  for  a  certain  term  and  for  a 
oerteln  rental  as  appears   in  said  lease  being  signed  by 
Barney  Oavende,   party  of  the  first  part,  and  by  Fredmsn 
Brothers  Furniture  Company,  Harry  Fredman  and  Hail  C. 
Fredman,   secretary;   that  after  the  exeoution  of  the 
leaae  the  lessees  went  into  possession  of  the  real  estate 
desorlbed  in  said  lease  and  have  remained   in  possession 
of  the  premises  from  the  date  of  the  exeoution  of  the 
lease  to  the  present  time,  and  that  the  said  lease  is  now 
In  full  force  and  effeot." 

"And  it  is  further  stipulated  and  agreed  that  the 
complaint  filed  herein  oontained  a  true  and  oorreot  copy 
of  the  lease." 

"It  is  further  stipulated  and  agreed  that  prior  to 
the  execution  of  the  lease  that  a  conference  or  conferences 
was  held  between  the  parties  and  their  respective  attorneys; 
that  prior  to  the  exeoution  of  the  lease   under  consider- 
ation in  this  case  a   tentative  lease  waa  drawn  by  the 
attorneys  representing  the  plaintiff;   that  this  lease  was 
submitted  to  the  defendants  and  their  attorneya  at  which 
time  certain  changes  were  made  in  the  tentative  lease  as 
presented,  namely,   that  the  term  of  the  lease  wss  changed 
from  a  period  of  five  years  to  a  period  of  twenty-five 
years,  and  a  change  was  made  in  the  amount  of  rent  due  under  the 
preliminary  leaae;   that  in  addition  there  is  incorporated 
in  the  lease  as  finally  signed  an  additional  paragraph  re- 
ferring only  to  fire   insurance;  and  it  is  further  stipulated 
and  agreed  that  in  the  leaae  aa  finally  algned  the  same  pro- 
visions are  oontained  relative  to  the  question  of  repairs 
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as  were  contained   In  the  original  tentative   lease  sub- 
mitted to  the   defendant." 

"It   is  stipulated  that  after  the  draft  of   the  lease 
was  submitted  by  plaintiff  that  a   fire  olause  referred 
to  by  plaintiff's  attorney  was  drafted  by  attorneys  for 
the  defendants,   and  that  a   copy  of  the  lease  was  made  for 
each  party,   that  the  oopy  which  the  defendants  now  have 
signed  by  Barney  Gavenda  contains  two  shests,   being  the 
first  two  sheets,  which  were   the  same  sheets  that  were 
originally  submitted  by  him,   and  that   the  last  two  sheets 
were  retyped  by  a  stenographer  in  the  offioe  of  attorneys 
for  the  defendants,  and  that  they  are  the  same  in  all 
respects  as  the  last  two  sheets  oontalned   in  the  draft 
submitted  with  the  exception  that  the  fire  clause  was 
added;   that  the  other  copy  which  was  signed  by  Fredman 
Brothers  and  which  is  here  in  oourt  produoed  by  plaintiff 
is  the  same  in  all  respects  as  the  oopy  which  defendants 
have  here,  but  the  typing  of  the   first  two  pages  was  done 
in  the   offioe  of  attorneys  for  defendant  and   is  on  paper 
coming  from  that  office." 

After  the   introduction  of  the  stipulation  and  the  lease,   the 
plaintiff  rested  his  case. 

The  defendant  corporation  introduced  evidence  to  show  that 
there  had  been  conversations  between  the  parties  prior  end  subsequent 
to  the  execution  of  the  lease,   to  the  effect  that  the  plaintiff  was 
to  keep  the  exterior  of  the  building  in  repair  and  the  defendant,   th# 
interior.     These  conversations  between  the  parties  were  denied  by  the 
plaintiff  and  his  son,  who  was  claimed  to  be  present  at  some  of  the 
conversations.     The  defendant  introduced  evidence  to  show  that  the 
plaintiff  and  his  son  had  made  some  minor  repairs  to  the  exterior  of 
the  building  after  the  lease  was  executed,   the  plaintiff  claiming 
that  an  adjoining  property  owner  complained  that  water  was  damaging 


4. 


il&N    SB 

'  ,  .  089 

Jen 

L       II  '  ' 

■ 

IS 

-      ' 
■ 

lalq 

i 

■ 

a  9&a»    -  l    :  ■      elq 

99JD9    9QW    OB  ■  AlbilUC 

.■>lb*    flB 


his  property  on  aocount  of  a  down-spout  or  defeot  in  a  gutter,   and 
that  he  had  this  repaired  for  the  convenience  of  the  adjoining 
property  owner;    that  a   ooal  ohute  was  repaired  on  the  side  walk  on 
aocount  of  the  faot  that  he  did  not  carry  public  liability  insur- 
ance and  was  afraid  someone  would  get  hurt. 

In  the  execution  of  the  lease,   both  parties  were  represented 
by  attorneys.     The  lease  was  drawn  after  a   conference  between  the 
parties  and   their  attorneys,  by  one  of  the  attorneys  who  submitted 
it  to   the  other  party  end  his  attorney.     It  was  ohanged  by  agree- 
ment of   the  parties  and   then  part  of  it  was   typed  by  the  other 
attorney  in  his  office. 

This  court  is   unable  to  agree  with  the  defendant  that  the  rule 
that  a  written  instrument  is  to  be  construed  most  strongly  against 
the  party  who  was  the  author  of  the  instrument,   applies   in  this 
case.     The  trial  court  heard  the  witnesses,    the  testimony  was  con- 
flicting and  we  do  not  feel  justified  in  reversing  the  deoree  of 
the  trial  court  under  the  circumstances,   but  on  the  otherhand,  feel 
that  the  result  reaohed  by  the  trial  oourt  was  correct  and  should 
be  affirmed. 

The  judgment  of  the  Circuit  Court  of  Fulton  County  will  there- 
fore be  affirmed. 

Affirmed. 
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Nos.  10526  and  10527  Consolidated 


Agenda  ::o.  6 


IN  THE 
A  PELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT      O 
XT3BER  TERM,  A,  D,  l?5l 


No.  10526 

PEOPLE  OF  THF  "TATE  OF  ILLINOIS, 

Plaintiff  in  Error, 

vs. 

JAMES  J.  BALLAS, 

Defendant  in  Error, 


No.  10527 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff  in  Error, 

▼B. 

PRJtJK  NICOLLETTI, 

Defendant  in  Error. 


CONSOLIDATED 

vrits  of  Error  to 

the  County  Court 

of  Carroll  County. 


ANDERSON  -.-J. 

The  State1 s  Attorney  of  Carroll  County  filed  two  informations  in 
separate  suits  and  by  separate  counts  against  James  J.  ballas  and  Frank 
Nicolletti  charging  them  with  various  violations  of  the  Illinois  Liquor 
Control  Act,  wherein  it  was  alleged  that  they  unlawfully  and  willfully 
obstructed  the  view  into  the  interior  of  their  respective  taverns,  and  they 
failed  to  have  their  tavern  premises  prooerly  lighted,  thereby  violating 
paragraphs  II4I  and  133  of  chapter  U3,  111.  Rev,  Stats.,  commonly  known  as 
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the  Dram  Shop  Act.  The  provisions  of  the  Statute  In  question  will  be  dis- 
cussed later* 

The  defendants  in  error,  hereinafter  referred  to  as  the  defendants, 
filed  in  the  two  suits  identical  ;aotions  to  quash  the  informations.  The 
trial  court  quashed  the  informations,  and  the  People  have  sued  out  writs  of 
error  to  review  the  order  of  the  trial  court  under  the  provisions  of  the 
Statute,  111.  Rev.  tat.,  I9h9,   chap.  33,  par.  7U7.  nince  the  issues  involved 
in  both  of  the  cases  are  identical,  on  motion  of  the  defendants  and  without 
objection  by  the  peoole,  the  two  cases  have  been  consolidated  in  this  court. 
The  informations  charge  that  the  defendants  own  and  operate  certain  duly 
licensed  taverns  wherein  intoxicating  liquors  are  3old,  in  Pavannah,  Illinois; 
that  the  defendants  unlawfully  and  willfully  obstructed  the  view  into  the 
taverns  and  failed  to  have  the  interior  of  the  taverns  properly  lighted, 
contrary  to  the  statute  above  mentioned.  The  information  in  each  case 
consists  of  six  counts.  The  sole  question  presented  here  as  admitted  by  the 
parties  is  whether  or  not  the  informations  charging  the  defendants  with  will- 
ful obstruction  of  the  view  into  their  premises  and  unlawful  failure  to 
provide  proper  lighting  therein  constitutes  an  offense  for  which  the  defend- 
ants upon  conviction  may  be  fined.  To  determine  this  question  it  is  necessary 
to  construe  the  pertinent  provisions  of  the  statute,  namely:  111.  rev.  tat., 
I°h9,  chap.  U3,  pars.  lUl  and  133. 

Paragraph  lUl  of  the  above  statute  reads  as  follows j 
"litl.  Unobstructed  view  of  licensed  premises.  In  premises  upon 
which  the  sale  of  alcoholic  liquor  for  consumption  upon  the  premises  is  licensed 
(other  tban  as  a  restaurant,  hotel,  club  or  any  bowling  alley  other  than  one 
situated  on  the  first,  or  ground  floor)  no  screen,  blind,  curtain,  partition, 
article  or  thing  shall  be  permitted  in  the  windows  or  uoon  the  doors  of  such 
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licensed  prenises  nor  inside  such  premises,  which  shall  orevent  a  clear  view 
into  the  interior  of  such  licenses  premises  from  the  street,  road  or  sidewalM, 
and  said  premises  must  be  so  located  that  there  shall  be  a  full  view  of  the 
entire  interior  of  such  premises  from  the  street,  road,  or  sidewalk.  All  rooms 
where  liquor  is  sold  for  consumption  upon  the  premises  shall  be  continuously 
lighted  during  business  hours  by  natural  li^ht  or  artificial  white  light  so 
that  all  parts  of  the  interior  of  the  premises  shall  be  clearly  visible. 
In  case  the  view  into  any  such  licensed  premises  required  by  the  foregoing 
provision,  shall  be  wilfully  obscured  by  the  licensee  or  by  him  wilfully 
suffered  to  be  obscured  or  in  any  manner  obstructed,  then  such  license  shall 
be  subject  to  revocation  in  the  manner  herein  provided  ..." 

Paragraph  133  of  the  tatute  reads  as  follows: 

"flny  person  ...  who  having  obtained  a  license  hereunder  shall  violate 
any  of  the  provisions  of  this  Act  ...  with  respect  to  the  maintenance  of  the 
licensed  premises,  or  shall  violate  anh  other  provision  of  this  Act,  shall 
for  a  first  offense  be  fined  not  less  than  fifty  dollars  (§50)  nor  more  than 
five  hundred  dollars  (§500)  ..."  (Italics  supoLied.) 

Paragraph  llil  of  the  Statute,  supra,  provides  in  substance  that  if 
persons  operating  taverns  do  not  operate  them  so  that  a  clear  view  of  toe 
interior  may  be  had,  or  fail  to  have  them  properly  lighted,  such  acts  con- 
stitute violations  of  the  statute.  This  section  further  provides  that  if 
the  view  is  willfully  obscured  or  in  any  manner  obstructed,  then  the  licensee 
may  have  his  license  revoked.  This  section  of  the  .  tatute  provides  no  penalty 
except  the  revocation  of  the  license. 

Paragraph  133  of  the  statute,  supra,  provides  in  substance  that  any 
licensee  who  shall  violate  any  of  the  provisions  of  the  act  wdth  respect  to 
the  maintenance  of  the  licensed  premises  shall  be  subject  to  a  penalty. 
For  the  first  offense  it  shall  be  not  less  than  *50,00  nor  more  than  ?£00,00, 
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The  defendants  contend  that  the  fact  that  the  legislature  has  seen 
fit  to  permit  a  revocation  of  a  tavern  owner's  license  if  he  willfully  ob- 
structs the  V&w  or  improperly  lights  the  interior  of  his  tavern,  prevents 
the  tavern  owner  from  being  subject  to  a  fine  for  violation  of  paragraph  lid. 
They  urge  that  this  makes  the  statute,  in  some  manner,  ambiguous,  and  that 
the  legislature  must  have  intended  only  to  have  the  tavern  owner's  license 
revolted,  and  did  not  intend  that  he  be  punished  by  imposition  of  a  fine. 

In  our  opinion  the  Statute  should  not  be  given  defendant's  construc- 

/j  tion.  This  statute  is  similar  to  many  other  criminal  statutes  in  this  tate 
which  define  the  crime  in  certain  sections  of  the  statute  and  by  a  later 
section  provide  the  penalty,  ife  can  find  no  authority  that  this  type  of 
statute  is  invalid.  A  liquor  license  is  a  mere  privilege  conferred  to  oursue 
a  business  which  is  peculiarly  subject  to  oolice  regulation,  revocation,  and 
control.  There  is  aplain  distinction  between  a  withdrawal  of  a  soeclal 
privilege  under  a  license  which  has  been  abused  and  terminated,  and  the  penalty 
which  the  law  imposes  as  the  punishment  for  its  violation,  (-tate  vs.  Harris, 
$0  Minn.  123,  £2  N.  V.  337.)  The  offense  is  created  by  statute  and  the  pun- 
ishment is  fixed  by  statute.  Axis  is  not  inconsistent  or  unreasonable  in 
any  way.  A  revocation  of  the  irara  ^hop  license  is  an  incidental  consequence 

ij  and  is  not  to  be  considered  a  s  punishment  for  the  offense,  (-tate  ex  rel. 
Connelly  vs.  Parks,  199  Minn.  622,  273  N.  It,  233;  Commonwealth  vs.  Funk, 
323  Pa.  390,  136  Atl.  65.)  This  precise  question  has  never  been  passed  on 
by  the  reviewing  courts  in  this  state,  an  analagous  case  is  People  vs. 
Kobylak,  333  HI.  U32.  In  this  case  the  defendant  was  charged  by  information 
with  operating  his  motor  vehicle  while  under  the  influence  of  intoxicating 
liquor.  The  criminal  statute  involved  in  the  above  case  provides  that  the 
defendant  upon  conviction  may  be  fined  and  have  his chauffeur's  license 
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revoked.  The  constitutionality  of  the  statute  was  challenged,  it  being 
aliened  that  the  statute  violated  sections  2  and  3  of  article  2  of  the 
Illinois  Constitution,  or  the  Fourteenth  Amendment  of  the  Federal  Constitution. 
While  the  facta  are  not  the  same  &s   the  instant  case,  the  language  of  the 
court  ia  analogous  to  the  law  and  the  facts  here.  The  court  says  en  page  U3$ 
of  the  opiniom  "The  revocation  of  the  driver's  license  for  one  year  by  the 
Secretary  of  rtate  Is  part  of  the  regulatory  measures  under  the  police  power 
of  the  state  governing  traffic  upon  the  highweys.  It  is  no  part  of  the 
punishment  administered  by  the  court,  and  doe»  not  constitute  the  loss  of 
any  property  or  civil  right," 

It  seems  to  us  that  it  would  require  a  strained  construction  of 
the  statute  to  say  that  the  legislature  only  intended  the  license  of  the  person 
who  sells  liquor  to  be  revoked,  and  that  he  could  not  be  otherwise  punished 
for  failing  to  comply  with  the  requirements  of  the  statute.  The  statute  is 
plain,  clear,  and  unambiguous.  It  i3  apparent  that  the  legislature  intended 
that  persons  who  violated  this  staitvte  should  be  punished  by  fine  and  not 
merely  have  their  licenses  revoked,   tatutes  are  to  be  construed  sensibly  to 
carry  out  their  purposes.  A  sensible  construction  of  this  statute  requires 
that  the  informations  be  held  good.  The  informations  stated  a  crime  against 
these  defendants  under  the  words  of  this  statute,  and  the  trial  court  was  in 
error  in  quashing  them.  The  order  of  the  trial  court  quashing  the  informa- 
tions is  reversed  in  both  cases,  and  the  causes  are  remanded  with  directions 
to  overrule  the  motions  to  quash. 

Reversed  and  remanded, 
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